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Banks, Banking 
Federal Deposit Insurance Corporation 
Coal Mining 
Surface Mining Reclamation and Enforcement Office 
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Transportation Department 


I 


Defense Communications 
Federal Communications Commission 


Endangered and Threatened Wildlife 
Fish and Wildlife Service 


Energy Conservation 
National Highway Traffic Safety Administration 
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Indian Affairs Bureau 


Food Grades and Standards 
Agricultural Marketing Service 
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Grant Programs—Education 

Education Department 
Motor Vehicle Safety 

National Highway Traffic Safety Administration 
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D.C. 20408, under the Federal Register Act (49 Stat. 500, as 
amended; 44 U.S.C. Ch. 15) and the regulations of the 
Administrative Committee of the Federal Register (1 CFR Ch. I). 
Distribution is made only by the Superintendent of Documents, 
U.S. Government Printing Office, Washington, D.C. 20402. 


The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders and Federal agency documents having general 
applicability and legal effect, documents required to be 
published by Act of Congress and other Federal agency 
documents of public interest. Documents are gn file for public 
inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the 
issuing agency. 
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free of postage, for $300.00 per year, or $150.00 for six months, 
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for each issue, or $1.50 for each group of pages as actually 
bound. Remit check or money order, made payable to the 
Superintendent of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402. 


There are no restrictions on the republication of material 
appearing in the Federal Register. 
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to the telephone numbers listed under INFORMATION AND 
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Selected Subjects 


Motor Vehicles 
Environmental! Protection Agency 


Natural Gas 
Federal Energy Regulatory Commission 

Nuclear Power Plants and Reactors 
Nuclear Regulatory Commission 

Old-Age, Survivors and Disability Insurance 
Social Security Administration 

Pesticides and Pests 


Environmental Protection Agency 


Pipeline Safety 
Research and Special Programs Administration, 
Transportation Department 

Privacy 
Defense Department 


Radio Broadcasting 
Federal Communications Commission 


Railroads 
Interstate Commerce Commission 


Surety Bonds 
Packers and Stockyards Administration 
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ACTION 
NOTICES 
Agency forms submitted to OMB for review 


Agricultural Marketing Service 

RULES 

Oranges (Valencia) grown in Ariz. and Calif. 
PROPOSED RULES 

Orange juice, grade standards; extension of time 
Prunes, imported; quality requirements 


Agriculture Department 
See Agricultural Marketing Service; Forest Service; 
Packers and Stockyards Administration 


Antitrust Division 
NOTICES 
Competitive impact statements and proposed 
consent judgments: 
All Coast Fishermen’s Marketing Association, 
Inc. 
National Association of Broadcasters 


Commerce Department 

See also International Trade Administration; 
National Oceanic and Atmospheric Administration 
NOTICES 

Agency forms submitted to OMB for review 


Commodity Futures Trading Commission 
NOTICES 
Meetings; Sunshine Act (2 documents) 


Consumer Product Safety Commission 
NOTICES 
Consent agreements: 

Edgewood Chenille, Inc. 

Randia of Copenhagen 


Defense Department 

PROPOSED RULES 

Privacy Act; implementation; National Security 
Agency/Central Security Service (NSA/CSS) 
systems of records 


Delaware River Basin Commission 
NOTICES 
Meeting and hearings 


Education Department 

RULES 

Elementary and secondary education: 
Disadvantaged children; financial assistance to 
local educational agencies to meet special 
educational needs 
Education Consolidation and Improvement Act of 
1981; Chapter 2 implementation (block grants) 

NOTICES 

Meetings: 
National Assessment of Educational Progress 
Assessment Policy Committee 


Energy Department 

See also Energy Information Administration; 

Federal Energy Regulatory Commission; 

Southeastern Power Administration 

NOTICES 

Environmental statements; availability, etc.: 
Savannah River Plant, Aiken, S.C.; Defense 
Waste Processing Facility waste form for 
immobilization of high-level radioactive wastes 


Energy Information Administration 
NOTICES 
Agency forms submitted to OMB for review 


Environmental Protection Agency 
RULES 
Water pollution control; State underground 
injection control programs: 
Oklahoma; correction 
PROPOSED RULES 
Air pollution; standards of performance for new 
stationary sources; 
Automobile and light-duty truck surface coating 
operations 
Air quality implementation plans; approval and 
promulgation; various States, etc.: 
Minnesota 
Rhode Island 
Pesticide chemicals in or on raw agricultural 
commodities; tolerances and exemptions, etc.: 
2,3-Dihydro-5,6-dimethyl-1,4-dithiin-1,1,4,4- 
tetraoxide 
Pesticides; tolerances in amimal feeds: 
2,3-Dihydro-5,6-dimethyl-1,4-dithiin-1,1,4,4- 
tetraoxide 
NOTICES 
Air pollution control: 
Emissions trading policy statement; general 
principles for creation banking, and use of 
emission reduction credits; inquiry; correction 
Toxic and hazardous substances control: 
Alkyl nitrites; ban on distribution in consumer 
products; petition denied 


Equal Employment Opportunity Commission 
NOTICES 
Meetings; Sunshine Act 


Federal Aviation Administration 
RULES 
Airworthiness directives: 
Avions Marcel Dessault-Breguet 
Bell 


Fokker (3 documents) 


Helio 
Schweizer; correction 
Wing 
Transition areas 
PROPOSED RULES 
Jet routes 
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Transition areas and control zones (2 documents) 


VOR Federal airways 

NOTICES 

Regulatory Flexibility Act; definitions of small 
entities and guidance material for making required 
determinations; inquiry 


Federal Communications Commission 
RULES 
Frequency allocations and radio treaty matters: 
Military areas; applicability of 50-watt power 
limit for amateur radio stations operating in 
420-450 MHz band and enlargement of restricted 
areas 
Radio stations; table of assignments 
Arizona 
Florida 
Oklahoma 
Virginia 
Wyoming 
NOTICES 
Hearings, etc.: 
Airsignal of California, Inc., et al. 
Arcatel, Inc., et al. 
Berkshire Television, Inc., et al. 
Custom Radio, Inc., et al. 
Defiance Broadcasting Co., et al. 
Dutchess Communications Corp., et al. 
Eastern Nevada Broadcasting, Inc., et al. 
Twin I Entertainment, Inc., et al. 
WYMO Communications et al. 
Meetings: 
Telecommunications Industry Advisory Group 
Meetings; Sunshine Act 


Federal Deposit Insurance Corporation 

RULES 

Interests on deposits: 
Applications, requests, submittals, and notices of 
acquisition of control 


Federal Election Commission 
NOTICES 
Meetings; Sunshine Act 


Federal Energy Regulatory Commission 
PROPOSED RULES 
Natural Gas Policy Act; ceiling prices for high cost 
natural gas produced from tight formations; various 
States: 

Colorado 

Louisiana 
NOTICES 
Hearings, etc.: 

Alabama-Tenressee Natural Gas Co. 

Browns Valley Irrigation District 

East Tennessee Natural Gas Co. (2 documents) 


Granite State Gas Transmission, Inc. 

Great Lakes Gas Transmission Co. 

Kansas Gas & Electric Co. 

Michigan Wisconsin Pipe Line Co. 

Midwestern Gas Transmission Co. (2 documents) 


32795 
32795 
32796 


National Fuel Gas Supply Corp. 
Tennessee Gas Pipeline Co. (3 documents) 


Federal Highway Administration 

NOTICES 

Environmental statements; availability, etc.: 
Henrico and Chesterfield Counties, Va.; intent to 
prepare 
Mobile County, Ala.; intent to prepare 


Federal Home Loan Bank Board 
NOTICES 
Applications, etc.: 

Bell Savings Association of Texas 


Federal Maritime Commission 
RULES 
Tariffs filed by common carriers in foreign 
commerce of U.S.: 
Per-container/trailer rates filing requirements; 
extension of time and deferral of effective date 


Federal Reserve System 
NOTICES 
Applications, etc: 
Arizona Bancwest Corp. 
Bank of Virgina Co. et al. 
Palm Bancorp et al. 
Bank holding companies; proposed de novo 
nonbank activities: 
Citicorp et al. 
Meetings; Sunshine Act 


Federal Trade Commission 
NOTICES 
Premerger notification waiting periods; early 
terminations: 
Buffalo Savings Bank 
Riordan, Robert E. 


Fish and Wildlife Service 
PROPOSED RULES 
Endangered and threatened species: 
Carter’s panicgrass; comment period reopened 


Forest Service 

NOTICES 

Environmental statements; availability, etc.: 
Beaverhead National Forest plan, Mont.; 
extension of time 


General Services Administration 
NOTICES 
Procurement: 

Renegotiation interest rate 


Health and Human Services Department 
See Socia! Security Administration. 


indian Affairs Bureau 

RULES 

Fishing; Hoopa Valley Indian Reservation; 

conservation regulations; revision 

NOTICES 

Judgment funds; plan for use and distribution: 
Caddo Tribe 
Confederated Tribes of Warm Springs 
Wichita Tribe 
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Interior Department 

See Fish and Wildlife Service; Indian Affairs 
Bureau; Land Management Bureau; Minerals 
Management Service; National Park Service; 
Surface Mining Reclamation and Enforcement 
Office. 


Internal Revenue Service 

NOTICES 

Capital construction fund, nonqualified 
withdrawals; interest rate 


International Communication Agency 

NOTICES 

Nonprofit activities of U.S. organizations outside 
Federal government; selective assistance, 
encouragement, and limited.grant support 


international Trade Administration 

NOTICES 

Countervailing duties: 
Welded carbon steel pipes and tubes from Brazil, 
France, and West Germany and steel products 
from Korea 

Meetings: 
Computer Peripherals, Components, and Related 
Test Equipment Technical Advisory Committee 
Telecommunications Equipment Technical 
Advisory Committee 

Scientific articles; duty free entry: 

. National Aeronautics and Space Administration 
Ohio State University 
Pennsylvania State University 
Solar Energy Research Institute 
University of California 
University of Utah 
University of Wisconsin et al. 
VA Medical Center 


international Trade Commission 
NOTICES 
Import investigations: 
Cube puzzles 
Fireplace mesh panels from Taiwan 
Stainless clad steel plate from Japan 


interstate Commerce Commission 

RULES 

Railroad car service orders; various companies: 
Chicago, Milwaukee, St. Paul & Pacific Railroad 
Co.; track use by various railroads 

NOTICES 

Motor carriers: 
Finance applications (2 documents) 


Permanent authority applications; restriction 
removals 

Rail carriers; contract tariff exemptions: 
Burlington Northern Railroad Co. 
Illinois Central Gulf Railroad Co. 

Railroad services abandonment: 
Consolidated Rail Corp. (3 documents) 


Justice Department 
See Antitrust Division. 


32825 
32762 
32761 
32761 
32761 


Land Management Bureau 


RULES 
Public land orders: 
Nevada 
Utah 
Washington 
NOTICES 
Classification of public lands: 
Wyoming (2 documents) 


Coal leases, exploration licenses, etc.: 
Montana 
Meetings: 
Lakeview Grazing District Advisory Board 
Roswell District Grazing Advisory Board 
Salmon District Grazing Advisory Board 
Oil and gas leases: 
Kenai National Wildlife Refuge, Alaska; 
protective competitive sale 
Opening of public lands: 
Nevada 
Survey plat filings: 
California (7 documents) 


Nevada 
Withdrawal and reservation of lands, proposed, 
etc.: 

Nevada 


Maritime Administration 


NOTICES 
Capital construction fund, nonqualified 
withdrawals; interest rate 


Minerals Management Service 


NOTICES 
Outer Continental Shelf; oil, gas, and sulphur 
operations; development and production plans: 
ARCO Oil & Gas Co. 
Exxon Co., U.S.A. 


National Highway Traffic Safety Administration 


RULES 

Fuel economy. standards, average: 
Light trucks; manufacturer petitions and plans for 
relief from fuel efficiency requirements, etc.; final 
rule 

PROPOSED RULES 

Motor vehicle safety standards: 
Glazing materials; windshield, side windows, etc. 


National Oceanic and Atmospheric 
Administration 


NOTICES 
Capital construction fund, nonqualified 
withdrawals; interest rate 
Marine mammal permit applications, etc.: 
Southwest Fisheries Center 
Thomas, Dr. Jeanette 
Meetings: 
Pacific Fishery Management Council 
Senior Executive Service: 
Performance Review Boards; membership 
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National Park Service 

NOTICES 

Environmental statements; availability, etc.: 
Mesa Verde National Park, Colo.; new entrance 
road; cancellation 

Meetings: 
Cuyahoga Valley National Recreation Area 
Advisory Commission 


National Transportation Safety Board 
NOTICES 

Accident reports, safety recommendations and 
responses, etc.; availability 


Nuclear Regulatory Commission 
PROPOSED RULES 
Production and utilization facilities, domestic 
licensing: 
Codes and standards for nuclear power plants; 
ASME boiler and pressure vessel code; 
construction and inservice inspection of 
components; incorporation by reference 
NOTICES 
Applications, etc.: 
Carolina Power & Light Co. 
Indiana & Michigan Electric Co. 
Public Service Electric & Gas Co. et al. 
South Carolina Electric & Gas et al. 
Tennessee Valley Authority 
Export and import license applications for nuclear 
facilities or materials (Edlow International et al.) 


Pacific Northwest Electric Power and 
Conservation Planning Council 
NOTICES 
Meetings: 
Scientific and Statistical Advisory Committee 


Packers and Stockyards Administration 

RULES 

Regulations and policy statements; review; bonding 
requirements, custodial accounts and packer sales 
promotion programs 


Research and Special Programs Administration, 

Transportation Department 

RULES 

Pipeline safety: 
Gas pipelines; units of measurement related to 
joining plastic pipe and liquefied natural gas 
facilities 
Transportation of hazardous liquids; correction 
Transportation of natural and other gas and 
hazardous liquids by pipeline; reporting leaks 
and accidents; telephone number and addressee 
change 


Securities and Exchange Commission 
NOTICES 
Hearings, etc.: 

National Bank of Detroit, Canada 


Small Business Administration 
NOTICES 
Applications, etc.: 
Washington Capital Corp. 
Meetings; regional advisory councils: 
Utah 
Small business investment companies: 
Maximum annual cost of money to small 
business concerns; Federal Financing Bank rate 


Social Security Administration 

PROPOSED RULES 

Social security benefits: 
Lump-sum death payment, first month benefits, 
benefits based on child in care, and students 
benefits; changes 


Southeastern Power Administration 

NOTICES 

Jim Woodruff Project; confirmation and approval 
on interim basis of rate schedules 


State Department 

NOTICES 

Authority delegations: 
Under Secretary of State for Management; 
functions for prescribing recommendations of 
Foreign Services Grievance Board transfered to 
Foreign Service, Director General 


Surface Mining Reclamation and Enforcement 

Office 

PROPOSED RULES 

Permanent program submission; various States: 
New Mexico 


Trade Representative, Office of United States 
NOTICES 
Generalized System of Preferences: 
Articles eligible for duty-free treatment, etc.; 
correction 


Transportation Department 

See also Federal Aviation Administration; Federal 
Highway Administration; Maritime Administration; 
National Highway Traffic Safety Administration; 
Research and Special Programs Administration, 
Transportation Department. 

PROPOSED RULES 

Conflict of interests; Post-employment activities, 
restrictions; administrative enforcement 


Treasury Department , 

See also Internal Revenue Service. 

NOTICES 

Agency forms submitted to OMB for review 
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CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 


3 CFR 

Executive Orders: 

July 7, 1910 
(Revoked by 


) 
5327 (Revoked 
in part by 
PLO 6308) 


32698- 
32710 


Proposed Rules: 
71 (3 documents). 32726- 
32 


728 


271 (2 documents) 


20 CFR 
Proposed Rules: 


Proposed Rules: 


32 CFR 
Proposed Rules: 





Rules and Regulations 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 908 
[Valencia Orange Reg. 301] 


Valencia Oranges Grown in Arizona 
and Designated Part of California; 
Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: This regulation establishes 


the quantity of fresh California-Arizona 
Valencia oranges that may be shipped 
to market during the period July 30- 
August 5, 1982. Such action is needed to 
provide for orderly marketing of fresh 
Valencia oranges for this period due to 
the marketing situation confronting the 
orange industry. 

EFFECTIVE DATE: July 30, 1982. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, 202-447-5975. 
SUPPLEMENTARY INFORMATION: 


Findings 

This rule has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a “non-major” rule. William 
T. Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 
This action is designed to promote 
orderly marketing of the California- 
Arizona Valencia orange crop for the 
benefit of producers and will not 
substantially affect costs for the directly 
regulated handlers. 

This regulation is issued under the 
marketing agreement, as amended, and 
Order No, 908, as amended (7 CFR Part 
908), regulating the handling of Valencia 


oranges grown in Arizona and 
designated part of California. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). The action is based upon the 
recommendation and information 
submitted by the Valencia Orange 
Administrative Committee and upon 
other available information. It is hereby 
found that this action will tend to 


effectuate the declared policy of the Act. 


This action is consistent with the 
marketing policy for 1981-82 which was 
recommended by the committee 
following discussion at a public meeting 
on February’5, 1982. The committee met 
again publicly on July 27, 1982 at Los 
Angeles, California, to consider the 
current and prospective conditions of 
supply and demand and recommended a 
quantity of Valencias deemed advisable 
to be handled during the specified week. 
The committee reports the demand for 
Valencia oranges is steady. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared policy of the Act. Interested 
persons were given.an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
policy of the act to make this regulatory 
provision effective as specified, and 
handlers have been apprised of such 
provision and the effective time. 


List of Subjects in 7 CFR Part 908 


Marketing agreements and orders, 
California, Arizona, Oranges (Valencia). 


1. Section 908.601 is added as follows: 


§908.601 Valencia orange regulation 301. 
The quantities of Valencia oranges 
grown in Arizona and California which 
may be handled during the period July 

30, 1982, through August 5, 1982, are 
established as follows: 

(1) District 1: 306,000 cartons; 

(2) District 2: 344,000 cartons; 

(3) District 3: Unlimited cartons. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 
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Dated: July 28, 1982. 
D. S. Kuryloski, 
Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
IFR Doc. 82-20739 Filed 7-28-82; 12:02 pm] 
BILLING CODE 3410-02-M 


Packers and Stockyards 
Administration 


9 CFR Parts 201 and 203 


Regulations and Policy Statements 


AGENCY: Packers and Stockyards 
Administration, USDA. 


ACTION: Final rule. 


SUMMARY: This document revises four of 
the general bonding regulations, 

§§ 201.27, 201.28, 201.31 and 201.34. The 
revised bonding regulations provide, in 
part, for a waiver of the previously 
required 30-day waiting period when a 
trust fund agreement is replaced by an 
acceptable bond. 


The custodial account regulation, 
§ 201.42, is revised to extend the time for 
reimbursement for uncollected proceeds 
and to allow the account to be 
maintained in an interest-bearing 
savings account. Additionally, this 
document removes regulations §§ 201.40 
and 201.41 and policy statement § 203.9 
which deal with the proper handling of 
the custodial account, and further 
removes policy statement § 203.3 
regarding packer sales promotion 
programs. 
EFFECTIVE DATE: August 30, 1982. 
FOR FURTHER INFORMATION CONTACT: 
John A. Sands, Jr., Director, Livestock 
Marketing Division, telephone (202) 447- 
6951, or Donald E. McCoy, Meat 
Merchandising Branch, telephone (202) 
447-5859. 


SUPPLEMENTARY INFORMATION: The 
proposed changes in the regulations and 
policy statements relating to bonding 
requirements, custodial accounts and 
packer sales promotion programs were 
published in the Federal Register on 
February 1, 1982, (47 FR 4668). Twenty- 
eight comments were filed in response 
to the notice, the majority of which 
endorsed the regulatory review 
initiatives of the Administration and 
specifically the proposals announced 
February 1, 1982. Significant opposition 
was expressed to the proposed changes 





32694 


to bonding regulations §§ 201.29 and 
201.30 and as a result, the 
Administration has re-evaluated these 
regulations and plans to publish new 
proposals with respect to these two 
regulations. 


Meat Packer Sales Promotion Programs 


Twelve of the twenty-eight comments 
received related to the proposed 
removal of policy statement § 203.3. 
Nine of the comments supported the 
removal, two commenters specifically 
asserting that such action would return 
the meat and poultry industries to a 
position of competitive parity with other 
industries and particularly with those 
sectors of the food industry supplying 
high protein products. Three comments 
opposed the removal stating that the 
policy statement is beneficial as it 
provides a “standard of ethics” for large 
packers and discourages “underground 
crime” from entering the meat marketing 
system. The Administration has given 
careful consideration to the comments 
received and has determined that policy 
statement § 203.3 will be removed as 
proposed. The removal of the policy 
statement will not preclude the 
Administration from proceeding against 
persons subject to the Act who conduct 
promotion programs which adversely 
affect competition. 


Bond Provisions 


Most of the comments filed in 
response to the February 1, 1982 
proposal either supported or expressed 
no objection to the proposed revisions in 
regulations §§ 201.27, 201.28, 201.31 and 
201.34. One response recommended that 
the suggested forms for bond and trust 
fund agreements be retained in the 
regulations for administrative 
convenience and that condition clauses 
(2) and (4) be combined for packer 
buyers. The Administration will require 
bonds and trust fund agreements to be 
on forms approved by the Administrator 
and does not anticipate that this change 
will result in an administrative burden 
to the agency. The condition clauses will 
be retained in the regulations. Condition 
clause (2) applies to dealers and order 
buyers. Packer buyers, salaried 
employees of a packer, are not subject 
to the bond requirement because the 
packer is legally responsible for 
livestock purchases by its employee and 
the packer is therefore required to 
maintain clause (4) bond coverage. 

The Administration has determined 
that regulations §§ 201.27, 201.28, 201.31 
and 201.34 will be adopted as proposed 
as final rules. The revision of these 
regulations will reduce paperwork costs 
on the industry. Further, where 


applicable, the waiver of the previously 
required 30-day waiting period for trust 
fund termination, when such fund is 
replaced by a surety bond, will reduce 
the operating costs for firms. 

With respect to the proposed changes 
in regulation § 201.29, the comments 
were overwhelmingly opposed to the 
proposed exemption of small volume 
dealers and order buyers from the bond 
requirements. Twenty-one of the 
twenty-four comments responding to 
this proposal opposed the small volume 
exemption; the majority stating that the 
small volume dealers pose the greatest 
threat of financial loss or default to the 
industry. As a result, the Administration 
is preparing regulation § 201.29 for 
reproposal, eliminating this exemption. 

Additionally regulation § 201.30 will 
be published again. This will allow an 
opportunity for comment to those 
dealers and order buyers who were 
exempted from the $10,000 minimum 
bond requirement by the previous 
proposal. The comments received in 
response to the February 1, 1982 
publication regarding regulation § 201.30 

, strongly supported the application of the 
minimum $10,000 bond requirement to 
all dealers and order buyers. Five 
comments recommended that the bond 
level formula be re-evaluated so as to 
require increased coverage beyond the 
level proposed and one comment 
suggested that a “net worth” factor be 
added to the current formula which is 
based upon the volume of annual 
business. 

The comments received in response to 
the February 1, 1982 notice will be 
reconsidered with all comments filed in 
response to the republication of 
regulations §§ 201.29 and 201.30. 


Proceeds of Sale—Custodial Accounts 


Fifteen of the twenty-eight comments 
filed responded to the custodial account 
proposals. Ten of the comments 
indicated support for the proposed 
extension of time for reimbursement for 
uncollected funds to the custodial 
account by the market agency. Citing 
reduced operating costs, greater 
flexibility for market agencies engaged 
in telephone or computer auctions, and 
the time required for receipt of mailed 
payment, the commenters endorsed the 
change in the reimbursement 
requirement. Those comments opposing 
the 7-day reimbursement requirement 
expressed concern for an increase in 
late payments for livestock and the 
subsequent risk to livestock sellers as a 
result of the change. The adoption of 
regulation § 201.42, however, does not 
modify in any way the statutory 
requirement that packers, market 
agencies and dealers pay promptly for 


* 
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livestock purchases (7 U.S.C. 228b), and 
the Administration intends to place 
additional emphasis on the enforcement 
of the prompt payment requirements. 

The Administration has concluded 
that regulation § 201.42 as proposed will 
be adopted as a final rule. Based on the 
record in this proceeding, it appears that 
regulation § 201.42 will reduce the 
operating costs for market agencies 
selling livestock on a commission basis 
by permitting custodial funds to be 
maintained in interest-bearing savings 
accounts and by extending the time for 
reimbursement for uncollected proceeds. 

Regulations §§ 201.40 and 201.41 and 
policy statement § 203.9 pertaining to 
the handling of custodial accounts will 
be removed: None of the comments 
received specifically addressed the 
proposals concerning removal of these 
sections. 


Executive Order 


It has been determined that the 
provisions of the regulations relating to 
bonding of market agencies and dealers 
are not “major” rules as defined by 
section 1(b) of E.O. 12291. 

It has been determined that the 
revision and removal of the regulations 
and policy statements with respect to 
custodial accounts and packer sales 
promotion programs are not “major” 
rules as defined in section 1(b) of E.O. 
12291. 

The rules will not have an annual 
effect on the economy of $100 million or 
more, will not result in major increases 
in costs or prices for consumers, 
individual industries, government 
agencies or geographic regions, and will 
not have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S. based enterprises to 
compete with foreign based enterprises 
in domestic or export markets. 
Accordingly, regulatory impact analyses 
are not required. 


Regulatory Flexibility Act 


B. H. (Bill) Jones, Administrator, 
Packers and Stockyards Administration, 
has determined that the bonding 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. The regulations 
will reduce paperwork costs to the 
industry and the agency. 

The Administrator additionally has 
concluded that the rule with respect to 
reimbursement of custodial accounts for 
shippers’ proceeds will not have a 
significant impact on a substantial 
number of small entities. Only market 
agencies selling’on a commission basis 
are affected by this regulation. The 
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changes, by extending the time for 
reimbursement to the custodial account, 
allow registrants to reduce the costs of 
doing business without jeopardizing the 
interests of the producers and 
consignors. 


List of Subjects 
9 CFR Part 201 


Reporting and recordkeeping 
requirements, Stockyards, Surety bonds, 
Trade practices. 


9 CFR Part 203 


Reporting and recordkeeping 
requirements, Stockyards, Trade 
practices. 

Accordingly, Parts 201 and 203, 
Chapter II of Title 9 of the Code of 
Federal Regulations, are amended and 
revised as set forth below: 


PART 201—REGULATIONS UNDER 
THE PACKERS AND STOCKYARDS 
ACT 


1. Section 201.27 is revised to read as 
follows: 


§ 201.27 Underwriter: equivalent in lieu of 
bonds; standard forms. 

(a) The surety on bonds maintained 
under the regulations in this part shall 
be a surety company (1) which is 
currently approved by the United States 
Treasury Department for bonds 
executed to the United States, and (2) 
which has not failed or refused to satisfy 
its legal obligations under bonds issued 
under said regulations. 

(b) A bond equivalent may be filed in 
lieu of a bond. A bond equivalent shall 
be in the form of a trust fund agreement 
based on funds actually deposited and 
readily convertible to currency in the 
amount required by § 201.30. Such funds 
shall be invested or deposited, in the 
name of a trustee as set forth in § 201.32, 
in: (1) Fully negotiable obligations of the 
United States, or (2) deposits or 
accounts insured by the Federal Deposit 
Insurance Corporation of the Federal 
Savings and Loan Insurance 
Corporation. The provisions of §§ 201.27 
through 201.34 shall be applicable to 
such trust agreements. 

(c) Bonds and trust fund agreements 
shall be filed on forms approved by the 
Administrator. 


2. Section 201.28 is revised to read as 
follows: 


§ 201.28 Duplicates of bonds or 
equivalents to be filed with Regional 
Supervisors. 

Fully executed duplicates of bonds or 
trust fund agreements maintained under 
the regulations in this part, and 
duplicates of all endorsements, 
amendments, riders, indemnity 


agreements, and other attachments 
thereto, shall be filed with the Regional 
Supervisor for the region in which the 
registrant, or packer or person applying 
for registration resides, or in the case of 
a corporation, where the corporation has 
its home office: Provided, That if such 
registrant, or packer or person does not 
engage in business in such area, the 
foregoing documents shall be filed with 
the Regional Supervisor for the region in 
which the registrant's or packer’s or 
person's principal place of business is 
located. 

3. Section 201.31 is revised to read as 
follows: 


§ 201.31 Conditions in market agency, 
dealer and packer bonds. 

Each market agency, dealer and 
packer bond shall contain conditions 
applicable to the activity or activities in 
which the person or persons named as 
principal or clearees in the bond 
propose to engage, which conditions 
shall be as follows or in terms to 
provide equivalent protection: 

(a) Condition Clause No. 1: When the 
principal sells livestock for the accounts 
of others. If the said principal shall pay 
when due to the person or persons 
entitled thereto the gross amount, less 
lawful charges, for which all livestock is 
sold for the accounts of others by said 
principal. 

(b) Condition Clause No. 2: When the 
principal buys livestock for his own 
account or for the accounts of others. lf 
the said principal shall pay when due to 
the person or persons entitled thereto 
the purchase price of all livestock 
purchased by said principal for his own 
account or for the accounts of others, 
and if the said principal shall safely 
keep and properly disburse all funds, if 
any, which come into his hands for the 
purpose of paying for livestock 
purchased for the accounts of others. 

(c) Condition Clause No. 3: When the 
principal clears other registrants buying 
livestock and thus is responsible for the 
obligations of such other registrants. If 
the said principal, acting as a clearing 
agency responsible for the financial 
obligations of other registrants engaged 
in buying livestock, viz: (Insert here the 
names of such other registrants as they 
appear in the application for 
registration), or if such other registrants, 
shall (1) pay when due to the person or 
persons entitled thereto the purchase 
price of all livestock purchased by such 
other registrants for their own account 
or for the accounts of others; and (2) 
safely keep and properly disburse all 
funds coming into the hands of such 
principal or such other registrants for 
the purpose of paying for livestock 
purchased for the accounts of others. 
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(d) Condition Clause No. 4: When the 
principal buys livestock for his own 
account as a packer. If the said principal 
shall pay when due to the person or 
persons entitled thereto the purchase 
price of all livestock purchased by said 
principal for his own account. 

4. Section 201.34 is revised to read as 
follows: 


§ 201.34 Termination of market agency, 
dealer and packer bonds. 


(a) Each bond shall contain a 
provision requiring that, prior to 
terminating such bond, at least 30 days 
notice in writing shall be given to the 
Administrator, Packers and Stockyards 
Administration, U.S. Department of 
Agriculture, Washington, D.C. 20250, by 
the party terminating the bond. Such 
provision may state that in the event the 
surety named therein writes a 
replacement bond for the same 
principal, the 30-day notice requirement 
may be waived and the bond will be 
terminated as of the effective date of the 
replacement bond. 

(b) Each bond filed by a market 
agency who clears other registrants who 
are named in the bond shall contain a 
provision requiring that, prior to 
terminating the bond coverage of any 
clearee named therein, at least 30 days 
notice in writing shall be given to the 
Administrator, Packers and Stockyards 
Administration, U.S. Department of 
Agriculture, Washington, D.C. 20250, by 
the surety. Such written notice shall be 
in the form of a rider or endorsement to 
be attached to the bond of the clearing 
agency. 

(c) Each trust fund agreement shall 
contain a provision requiring that, prior 
to terminating such trust fund 
agreement, at least 30 days notice in 
writing shall be given to the 
Administrator, Packers and Stockyards 
Administration, U.S. Department of 
Agriculture, Washington, D.C. 20250, by 
the party terminating the trust fund 
agreement. Such provision may state 
that in the event the principal named 
therein files an acceptable bond written 
by an approved surety to replace the 
trust fund agreement, the 30-day notice 
requirement may be waived and the 
trust fund agreement will be terminated 
as of the effective date of the 
replacement bond. 


§§ 201.40 and 201.41 [Removed] 

5. In Part 201, §§ 201.40 and 201.41 are 
removed. 

6. Section 201.42 is revised to read as 
follows: 





32696 





Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Rules and Regulations 





§ 201.42 Custodial accounts for trust 
funds. 

(a) Payments for livestock are trust 
funds. Each payment that a livestock 
buyer makes to a market agency selling 
on commission is a trust fund. Funds 
deposited in custodial accounts are also 
trust funds. 

(b) Custodial accounts for shippers’ 
proceeds. Every market agency engaged 
in selling livestock on a commission or 
agency basis shall establish and 
maintain a separate bank account 
designated as “Custodial Account for 
Shippers’ Proceeds,” or some similar 
identifying designation, to disclose that 
the depositor is acting as a fiduciary and 
that the funds in the account are trust 
funds. 

(c) Deposits in custodial accounts. 
The market agency shall deposit in its 
custodial account before the close of the 
next business day (the next day on 
which banks are customarily open for 
business whether or not the market 
agency does business on that day) after 
livestock is sold (1) the proceeds from 
the sale of livestock that have been 
collected, and (2) an amount equal to the 
proceeds receivable from the sale of 
livestock that are due from (i) the 
market agency, (ii) any owner, officer, or 
employee of the market agency, and (iii) 
any buyer to whom the market agency 
has extended credit. The market agency 
shall thereafter deposit in the custodial 
account all proceeds collected until the 
account has been reimbursed in full, and 
shall, before the close of the seventh day 
following the sale of livestock, deposit 
an amount equal to all the remaining 
proceeds receivable whether or not the 
proceeds have been collected by the 
market agency. 

(d) Withdrawals from custodial 
accounts. The custodial account for 
shippers’ proceeds shall be drawn on 
only for payment of (1) the next 
proceeds to the consignor or shipper, or 
to any person that the market agency 
knows is entitled to payment, (2) to pay 
lawful charges against the consignment 
of livestock which the market agency 
shall, in its capacity as agent, be 
required to pay, and (3) to obtain any 
sums due the market agency as 
compensation for its services. 

(e) Accounts and records. Each 
market agency shall keep such accounts 
and records as will disclose at all times 
the handling of funds in such custodial 
accounts for shippers’ proceeds. 
Accounts and records must at all times 
disclose the name of the consignors and 
the amount due and payable to each 
from funds in the custodial account for 
shippers’ proceeds. ‘ 

(f) Insured banks. Such custodial 
accounts for shippers’ proceeds must be 


established and maintained in banks 
whose deposits are insured by the 
Federal Deposit Insurance Corporation. 

(g) Certificates of deposit and/or 
savings accounts. Funds in a custodial 
account for shippers’ proceeds may be 
maintained in an interest-bearing 
savings account and/or invested in one 
or more certificates of deposit, to the 
extent that such deposit or investment 
does not impair the ability of the market 
agency to meet its obligations to its 
consignors. The savings account must be 
properly designated as a party of the 
custodial account of the market agency 
in its fiduciary capacity as trustee of the 
custodial funds and maintained in the 
same bank as the custodial account. The 
certificates of deposit, as property of the 
custodial account, must be issued by the 
bank in which the custodial account is 
kept and must be made payable to the 
market agency in its fiduciary capacity 
as trustee of the custodial funds. 


PART 203—STATEMENTS OF 
GENERAL POLICY UNDER THE 
PACKERS AND STOCKYARDS ACT 


§§ 203.3 and 203.9 [Removed] 


7. In Part 203, §§ 203.3 and 203.9 are 
removed. 
(7 U.S.C. 228(a)) 

Done at Washington, D.C., this 26th day of 
July 1982. 
James L. Smith, 
Acting Administrator, Packers and 
Stockyards Administration. 
[FR Doc. 82-2057 Filed 7-28-82; 6:45 am] 
BILLING CODE 3410-02-M 





FEDERAL DEPOSIT INSURANCE 
CORPORATION 


12 CFR Parts 303 and 329 


Applications, Requests, Submittals, 
and Notices of Acquisition of Control 
interest on Deposits 


AGENCY: Federal Deposit Insurance 
Corporation. 


ACTION: Final rule. 


SUMMARY: The Federal Deposit 
Insurance Corporation (“FDIC”) is 
amending its regulations relating to 
interest on deposits and obligations 
other than deposits. Incidental to the 
amendments, a change in a delegation of 
authority is required. The first set of 
amendments will bring Part 329 into 
conformity with the International 
Banking Facility Deposit Insurance Act 
with regard to international banking 
facility time deposits, which are not to 
be considered deposits for any of the 


purposes of the Federal Deposit 
Insurance Act. 

The second set of amendments will 
eliminate an apparent inconsistency 
between provisions of the FDIC 
regulations, which require a nondeposit 
obligation of a bank in the nature of a 
subordinated debt to be approved by the 
FDIC as an addition to a bank’s capital 
structure if it is to be excepted from the 
provisions of Part 329, and a recent 
policy statement on capital adequacy 
issued by the Corporation. The policy 
statement provides that nondeposit 
obligations of the bank are in no 
circumstances to be considered part of 
the bank’s capital account. The 
regulation will be amended to reflect the 
tenor of the policy statement. A 
reference in a delegation of authority in 
Part 303 to an application for the prior 
written consent of FDIC to issue 
subordinated capital debt is eliminated 
to conform Part 303 to the change made 
to Part 329. 

The third amendment will correct a 
discrepancy within Part 329 so that the 
entire part will be inapplicable to both 
deposits and obligations other than 
deposits payable only at an office of an 
insured nonmember bank located 
outside of the States of the United States 
and the District of Columbia. 

DATE: Effective July 29, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert E. Feldman, Attorney, Legal 
Division, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, D.C. 20429, (202) 389-4151. 


SUPPLEMENTARY INFORMATION: 


International Banking Facility Time 
Deposits 


On December 3, 1981, the Federal 
Deposit Insurance Corporation amended 
Part 329 of its regulations to enable 
insured State nonmember banks to 
establish International Banking 
Facilities (“IBFs”) in the United States 
on a competitive basis with the Federal 
Reserve Board's IBF program which 
became effective on December 3, 1981. 
IBFs were permitted by both the FDIC 
and Federal Reserve Board regulations 
to accept deposits from foreign residents 
or other IBFs. The regulations exempted 
the deposits from both reserve 
requirements and interest rate 
limitations. A key part of the program 
authorized IBFs to offer to foreign 
nonbank residents large denomination 
time deposits with a minimum maturity 
or required notice period before 
withdrawal of only two business days. 

On December 26, 1981, Congress 
enacted the International Banking 
Facility Deposit Insurance Act which 
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removed the above deposits, known as 
“international banking facility time 
deposits” or “IBF time deposits,” from 
the definition of “deposit” for any of the 
purposes of the Federal Deposit 
Insurance Act. As a result of the 
congressional action, it is necessary to 
amend Part 329 to conform to the 
International Banking Facility Deposit 
Insurance Act. Following is a summary 
of the conforming amendments to Part 
329 involving IBF time deposits: 

(1) Amend § 329.1(a) to remove 
“international banking facility time 
deposit” from the list of what is not a 
demand deposit. Although an “IBF time 
deposit” is not a demand deposit, 
removing the term from the list of 
deposits that do not constitute demand 
deposits provides clarity in the 
regulation since Congress has deemed 
“IBF time deposits” not to be deposits 
under the Federal Deposit Insurance 
Act; 

(2) Amend § 329.1(b) to remove “IBF 
time deposits” from the definition of 
time deposits; 

(3) Amend § 329.1(i) to give “IBF time 
deposits” the same definition given the 
term by the Board of Governors of the 
Federal Reserve System in § 204.8(a)(2) 
of Regulation D (12 CFR 204.8(a)(2)) of 
the Federal Reserve Board's regulations. 
The International Banking Facility 
Deposit Insurance Act provides that 
Regulation D shall govern the definition 
of “IBF time deposits.” Although it first 
appears inconsistent for the FDIC 
regulations to incorporate a definition of 
“IBF time deposit” that considers the 
latter to be a “deposit,” this amendment 
adds a specific proviso to § 329.1(i) that 
“IBF time deposits,” despite their 
nomenclature, are nevertheless not 
deposits for the purposes of the Federal 
Deposit Insurance Act or Part 329; and 

(4) Amend § 329.10(a) specifically to 
include “IBF time deposits” in the 
definition of “obligations other than 
deposits.” This amendment renders “IBF 
time deposits” subject to the provisions 
of Part 329 except where otherwise 
noted. 


Capital Adequacy 


Section 320.10(b)(3)(vi) currently 
requires a nondeposit obligation of a 
bank in the nature of a subordinated 
debt to be approved by the FDIC as an 
addition to the bank’s capital structure 
in order for such an obligation to be 
excepted from the provisions of Part 329. 
The Corporation, on December 17, 1981, 
issued a policy statement advising that 
limited-life preferred stock or 
subordinated notes and debentures will 
no longer be considered in evaluating 
capital adequacy because they lack 
permanence, are not available to absorb 


losses in a going concern, and impose 
mandatory servicing requirements. 
Section 329.10(b)(3)(vi) must therefore 
be removed to reflect the concept that 
nondeposit obligations of a bank are not 
to be considered part of a bank’s capital 
account by the Corporation. Footnote 18 
of § 329.10(b)(3)(vi), which concerns the 
retirement of capital notes and 
debentures in accordance with section 
18(i)(1) of the Federal Deposit Insurance 
Act, is eliminated, of necessity, in light 
of the deletion of the text of the 
subsection. Conforming changes in 
syntax will be made to § 329.10(b)(3)(iv) 
and § 329.10(b)(3)(v) as a result of the 
removal of § 329.10(b)(3){vi). 

Section 303.11(a)(3), in part, currently 
delegates authority to act on 
applications to FDIC to issue 
subordinated capital debt pursuant to 
the provisions of § 329.10(b)(3). In light 
of the removal of § 329.10(b)(3)(vi), a 
conforming change is made to 
§ 303.11(a)(3). 


Obligations Other Than Deposits 
Payable Only at an Office of an Insured 
Nonmember Bank Located Outside of 
the States of the United States and the 
District of Columbia 


Footnote 16 of § 329.10(a) currently 
provide that “[t]he provisions of this 
section [§ 329.10] shall not apply to any 
obligation of a bank which is payable 
only at an office of the bank located 
outside of the United States, the District 
of Columbia, Puerto Rico, Guam, and the 
Virgin Islands,” In contrast, § 329.0 
provides that “[t]he provisions of this 
Part 329 do not apply to any deposit in a 
bank outside of, or payable only at a 
bank’s office which is located outside of, 
the States of the United States and the 
District of Columbia.” Because Part 329 
applies only to deposits payable only in 
the States of the United States and the 
District of Columbia, it is inconsistent 
for a section of Part 329, i.e., § 329.10, to 
have a greater scope than Part 329 itself. 
The inclusion of obligations payable at a 
bank office located in Puerto Rico, 
Guam, American Samoa, and the Virgin 
Islands but not payable in the States of 
the United States and the District of 
Columbia appears to be inadvertent in 
light of the fact that § 329.0 was 
promulgated almost fifteen years prior 
to § 329.10. Footnote 16 of § 329.10(a) 
must therefore be changed to conform 
with the scope of Part 329.0. 

All of the amendments are issued in 
the form of a final rule. The Board of 
Directors has determined that the “IBF 
time deposit” amendments are 
necessary to conform the FDIC 
regulations to the International Banking 
Facility Deposit Insurance Act; the 
revisions of §§ 303.11(a)(3) and 
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329.10(b}(3) are to conform them to the 
recently issued policy statement on 
capital adequacy, and footnote 16 of 

§ 329.10(a) is to be amended to conform 
it to § 329.0. Because these amendments 
are essentially conforming amendments, 
technical in nature, and do not impose 
additional regulatory burdens, the FDIC 
Board of Directors has determined, 
under the Administrative Procedure Act, 
that there is good cause to deem public 
notice of, and participation in, the 
rulemaking unnecessary. For these 
reasons, good cause exists for waiving 
the thirty-day deferral of the 
amendments’ effective date, and the 
regulations are effective upon 
publication. Additionally, the analysis 
requirements of the Regulatory 
Flexibility Act are inapplicable to these 
amendments, and no issues relevant to 
the Paperwork Reduction Act are 
involved therein. 


List of Subjects 
12 CFR Part 303 


Administrative practice and 
procedure, Banks, banking, Federal 
Deposit Insurance Corporation, 
Insurance, Applications and forms, 
Authority delegations. 


12 CFR Part 329 


Banks, banking, Federal Deposit 
Insurance Corporation, Interest on 
deposits, Interest rates. 

In view of the above, 12 CFR Parts 303 
and 329 are amended as follows: 

1. The authority citation for Part 303 
reads as follows: 


Authority: Secs. 2(5), 2(6), 2(7)(j), 2(8), 2(9 
“Seventh” and “tenth”), 2(18), 2(19), Pub. L. 
No. 797, 64 Stat. 876, 881, 891, 893 as amended 
by Pub. L. No. 86-463, 74 Stat. 129; sec. 2, Pub. 
L. No. 87-827, 76 Stat. 953; Pub. L. No. 88-593, 
78 Stat. 940; Pub. L. No. 89-79, 79 Stat. 244; 
sec. 1, Pub. L. No. 89-356, 80 Stat. 7; sec. 12(c), 
Pub. L. No. 89-485, 80 Stat. 242; sec. 3, Pub. L. 
No. 89-597, 80 Stat. 824; title II, secs. 201, 205, 
Pub. L. No. 89-695, 80 Stat. 1055; sec. 2(b), 
Pub. L. No. 90-505, 82 Stat. 856; secs. 6(c)(7), 
(12), (13), Pub. L. No. 95-369, 92 Stat. 616-620; 
title III, Secs. 306, 309 and title VI, sec. 602, 
Pub. L. No. 95-630, 92 Stat. 3677, 3683 (12 
U.S.C. 1815, 1816, 1817(j), 1818, 1819 
“Seventh” and “Tenth”, 1828, 1829); title I, 
sec. 108, Pub. L. No. 90-321, 82 Stat. 150 as 
amended by title IV, sec. 403, Pub. L. No. 93- 
495, 88 Stat. 1517 and title VI, sec. 608, Pub. L. 
No. 96-221, 94 Stat. 171 (15 U.S.C. 1607). 


PART 303—APPLICATIONS, 
REQUESTS, SUBMITTALS, AND 
NOTICES OF ACQUISITION OF 
CONTROL 

2. Section 303.11 is amended by 
revising paragraph (a)(3) to read as 
follows: 





32698 


§ 303.11 Delegation of authority to act on 
certain applications and on notices of 
_acquisitions of control. 


* * * 
(a) * * * 

(3) Applications for the prior written 
consent of the Corporation to reduce the 
amount or retire any part of its common 
or preferred capital stock, or retire any 
part of its capital notes or debentures; 

* * * * * 

3. The authority citation for Part 329 
reads as follows: 

Authority: Secs. 9 and 18, Pub. L. No. 797, 
64 Stat. 881, 891 (12 U.S.C. 1819 and 1828); 
secs. 302(b) and 303, Pub. L. No. 96-221, 94 
Stat. 146. (12 U.S.C. 1828(g) and 1832(a)). 


4. Section 329.1 is amended by 
revising paragraphs (a), (b), and (i) to 
read as follows: 


§ 329.1 Definitions. 

(a) Demand deposits. The term 
“demand deposit” includes every 
deposit which is not a “time deposit” or 
“savings deposit” as defined below. 

(b) Time deposits. The term “time 
deposits” means “time certificates of 
deposit” and “time deposits, open 
account” as defined below. 


7 7 * * * 


(i) International banking facility time 
deposit or IBF time deposit. The term 
“international banking facility time 
deposit” (“IBF time deposit”) has the 
meaning given it by the Board of 
Governors of the Federal Reserve 
System in § 204.8(a)(2) of Regulation D 
(12 CFR 204.8(a)(2)) or any successor 
regulation issued by the Board of 
Governors of the Federal Reserve 
System; however, an “international 
banking facility time deposit” is not a 
“deposit” for any of the purposes of the 
Federal Deposit Insurance Act. 

5. Section 329.10 is amended by 
revising paragraph (a), paragraphs 
(b)(3){iv) and (b)(3)(v), and footnote 16 
to read as follows and by removing 
paragraph (b)(3)(vi) and footnote 18: 


§ 329.10 Obligations other than deposits. 
(a) General. Except as provided in this 
section, the provisions of this Part 329 
shall apply to obligations other than 
deposits that are issued or undertaken 
. by insured nonmember banks for the 
purpose of obtaining funds to beused in 
the banking business. "* The term 
“obligations” includes but is not limited 
to: Promissory notes, acknowledgements 
of advance, due bills, repurchase 
agreements, international banking 
facility time deposits (IBF time 


‘° The term “insured nonmember bank” includes 
insured nonmember mutual savings banks as 
defined in § 329.7(a). 


deposits), or similar obligations (written 
or oral). '® 

(b) **tet 

(3) x*k 

(iv) States expressly that it is 
subordinated to the claims of depositors 
and is ineligible as collateral for a loan 
by the issuing bank; and 

(v) Is unsecured. 
* * * * *. 

By Order of the Board of Directors. 

Dated: July 12, 1982. 
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 
[FR Doc. 82-20641 Filed 7-28-82; 8:45 am] 
BILLING CODE 6714-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 82-CE-17-AD; Amdt. 39-4428] 


Airworthiness Directives; Wing Model 
D-1 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule, revising existing 
Airworthiness Directive (AD). 


SUMMARY: This amendment revises 
Airworthiness Directive (AD) 82-08-05, 
applicable to Wing Model D-1 airplanes, 
by adding a new paragraph which 
allows reactivation of the cabin heater 
upon modifications to the cabin heater 
installation. This amendment is 
necessary to allow operators to utilize 
cabin heaters incorporating the 
improved design without adversely 
affecting safety. 

DATES: August 4, 1982. As prescribed in 
the body of the AD. 

ADDRESSES: Wing Aircraft Company 
Service Bulletin No. SB 1033, dated April 
9, 1982, applicable to this AD may be 
obtained from Wing Aircraft Company, 
2925 Columbia Street, Torrance, 
California 90503; Telephone (213) 533- 
0174. A copy of it is also contained in 
the Rules Docket, FAA, Office of the 
Regional Counsel, Room 1558, 601 E. 
12th Street, Kansas City, Missouri 64106. 
FOR FURTHER INFORMATION CONTACT: 
Don Watt, Aerospace Engineer, 
Propulsion Section, ANM-174W, 
Western Aircraft Certification Field 
Office, P.O. Box 92007, World Way 
Postal Center, Los Angeles, California 
90009; Telephone (213) 536-6381. 


‘©The provisions of this section shall not apply to 
any obligation of a bank which is payable only at 
an office of the bank located outside of the States of 
the United States and the District of Columbia. 
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SUPPLEMENTARY INFORMATION: This 
amendment revises Amendment 39-4370 
(47 FR 17805, 17806, April 26, 1982) AD 
82-08-05, applicable to Wing Model D-1 
airplanes, which requires the cabin 
combustion heater to be deactivated 
prior to further flight. This action was 
taken because of reported fuel fumes in 
the cabin during flight and the 
subsequent discovery of deficiencies in 
the heater installation which caus— this 
condition. After issuing AD 82-08-05, 
the FAA has determined that certain 
design improvements set forth in Wing 
Aircraft Company Service Bulletin 1033, 
dated April 9, 1982 correct the 
deficiency in the cabin heater 
installation. Incorporation of these 
changes negates the AD requirement to 
deactivate the cabin heater. Therefore, 
the FAA is amending AD 82-08-05 by 
adding a new paragraph (c) which 
allows the cabin heater to be returned to 
service upon compliance with the 
service bulletin. Due to this change, 
existing paragraphs “c” and “d” of the 
AD must be redesignated paragraphs 
“d” and “e” respectively. 

Since this amendment relieves a 
restriction and imposes no additional 
burden on any person, notice and public 
procedure hereon are unnecessary and 
good cause exists for making the 
amendment effective in less than 30 
days. 


List of Subjects in 14 CFR Part 39 
Aviation Safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended, 
by further revising Amendment 39-4370 
(47 FR 17805, 17806), AD 82-08-05 as 
follows: 

(1) Redesignate existing paragraphs 
(c) and (d) as paragraphs (d) and (e) 
respectively. 

(2) Add a new paragraph “c” which 


reads: 


“(c) Upon incorporation of the 
modification contained in Wing Aircraft 
Company Service Bulletin No. SB 1033, 
dated April 9, 1982, the requirements of 
paragraphs (a) and (b) of this AD are not 
necessary and the cabin heater may be 
returned to service by reconnecting wire 
H3A18 to the main electrical bus and 
removing the placard ‘DO NOT USE 
CABIN HEATER’.” 

This amendment becomes effective 
August 4, 1982. 


(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c) Department of 
Transportation Act (49 U.S.C. 1655(c)); and 





Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Rules and Regulations 


Section 11.89 of the Federal Aviation 
Regulations (14 CFR 11.89) 

Note.—The FAA has determined that this 
revision involves an emergency regulation 
which is not considered to be major under 
Executive Order 12291 or significant under 
DOT Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979), and certifies 
that the rule will not have a significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act since it involves a 
modification on only a few aircraft owned by 
small entities. If this action is subsequently 
determined to involve a significant 
regulation, a final regulatory evaluation or 
analysis, as appropriate, will be prepared and 
placed in the regulatory docket, otherwise, an 
evaluation is not required. A copy of it, when 
filed, may be obtained by contacting the rules 
docket at the location identified under the 
caption “ADDRESSES.” 


This is a final order of the 
Administrator under the Federal 
Aviation Act of 1958, as amended. As 
such, it is subject to review by only the 
Courts of Appeals of the United States 
or the United States Court of Appeals of 
the District of Columbia. 

Issued in Kansas City, Mo., on July 19, 1982. 
John E. Shaw, 

Acting Director, Central Region. 
[FR Doc. 82-20480 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 81-NW-84-AD; Amdt. 39-4423] 


Airworthiness Directives; Avions 
Marcel Dassault-Breguet Aviation 
Falcon 10 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adds a new 
Airworthiness Directive (AD) applicable 
to Avions Marcel Dassault-Breguet 
Falcon 10 airplanes which requires the 
inspection and modification/ 
replacement, if necessary, of wing anti- 
icing hose clamps. This action is 
prompted by reports of anti-ice line 
disconnections which could result in 
damage to electrical wire bundles 
resulting in the failure of some 
navigation equipment and a portion of 
the aircraft's lighting. 


DATE: Effective date August 5, 1982. 


ADDRESSES: The service bulletin 
spécified in this Airworthiness Directive 
may be obtained upon request to AMD 
BA Representative c/o F. J. C., 
Teterboro Airport, New Jersey 07608 or 
may be examined at the address shown 
below. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Roger.D. Anderson, Foreign Aircraft 
Certification Branch, ANM-1508§, Seattle 
Area Aircraft Certification Office, FAA 
Northwest Mountain Region, 9010 East 
Marginal Way South, Seattle, 
Washington, telephone (206) 767-2530. 
Mailing address: FAA Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington, 
98168. 

SUPPLEMENTARY INFORMATION: The 
French Director General of Civil 
Aviation (DGAC) has classified Avion 
Marcel Dassault-Breguet service 
bulletins AMD/BA/F10/0132 and AMD/ 
BA/F10/0231 mandatory. These 
bulletins require the inspection and 
modification/replacement of the wing 
leading edge anti-icing hose clamps if 
necessary. Several incidents of hose 
disengagement have been reported 
which could result in damage to certain 
electrical wire bundles which feed 
navigation equipment and a portion of 
the airplane’s exterior lighting. A loss of 
wing leading edge slat anti-icing 
protection also occurs. In order to 
prevent this from happening, DGAC, 
which is the civil aviation authority for 
France, is requiring the inspections and 
modifications/replacements of the hose 
clamps to be accomplished. 

This airplane model is manufactured 
in France and type certificated in the 
United States under the provisions of 
§ 21.29 of the Federal Aviation 
Regulations and the applicable 
airworthiness bilateral agreement. 

Since this condition is likely to exist 
or develop on airplanes of this model 
registered in the United States, an AD is 
being issued which requires the 
previously mentioned inspection and 
modification/replacement. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are impractical 
and good cause exists for making this 
amendment effective in less than 30 
days. 


List of Subjects in 14 CFR Part 39 
Aviation Safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

§ 39.13 of Part 39 of the Federal Aviation 

Regulations (14 CFR 39.13) is amended 

by adding the following new 

Airworthiness Directive: 

Avions Marcel Dassault-Breguet Aviation: 
Applies to all Falcon 10 aircraft 
certificated in all categories. Compliance 
required as indicated. To insure the wing 
leading edge slat anti-icing hose clamps 
are properly installed, accomplish the 
following unless already accomplished. 
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1. Within the next 50 hours time in service 
after the effective date of this AD, inspect 
and modify or replace the wing anti-icing flex 
line clamps in accordance with Avions 
Marcel Dassault-Breguet Service Bulletins 
AMD-BA/F10/0231 dated April 7, 1982, and 
AMD-BA/F10/0132 dated April 5, 1977. 

2. Alternate means of compliance which 
provide an equivalent level of safety may be 
used when approved by the Chief, Seattle 
Area Aircraft Certification Office, FAA 
Northwest Mountain Region. 

3. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

The manufacturer's specifications and 
procedures identified and described in this 
directive are incorporated herein and made a 
part hereof pursuant to 5 U.S.C. 552(a)(1). 


This amendment becomes effective 
August 5, 1982. 


(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c) Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.89) 

Note.—The FAA has determined that this 
regulation is an emergency regulation that is 
not major under section 8 of Executive Order 
12291. It is impracticable for the agency to 
follow the procedures of Order 12291 with 
respect to this rule since the rule must be 
issued immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this document involves an 
emergency regulation under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979). If this action is 
subsequently determined to involve a 
significant/major regulation, a final 
regulatory evaluation or analysis, as 
appropriate, will be prepared and placed in 
the regulatory docket (otherwise, an 
evaluation or analysis is not required). A 
copy of it, when filed, may be obtained by 
contacting the person identified under the 
caption “FOR FURTHER INFORMATION 
CONTACT.” 

Issued in Seattle, Washington, on July 16, 
1982. 

Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
(FR Doc. 82-20413 Filed 7-28-82; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 39 


[Airworthiness Docket No. 82-ASW-35; 
Amdt. 39-4422] 


Airworthiness Directives; Bell 
Helicopter Textron Model 222 Series 
Helicopters 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) which 
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requires repetitive inspection, sepair, or 
replacement, as necessary, of the main 
rotor center spar, doublers, and bond 
joints on Bell Helicopter Textron Model 
222 series Helicopters. The AD is 
needed to prevent failure of the bond 
surface and to detect spar cracks which 
could result in failure of the main rotor 
spar doublers and consequent loss of 
helicopter control. 

DATE: Effective July 30, 1982. 

Compliance schedule as indicated in 
the body of the AD. 

ADDRESSES: The applicable service 
information may be obtained from Bell 
Helicopter Textron, P.O. Box 482, Fort 
Worth, Texas 76101. 

These documents may be examined at 
the Office of the Regional Counsel, 
Southwest Region, Federal Aviation 
Administration, 4400 Blue Mound Road, 
Fort Worth, Texas, or at the Rules 
Docket in Room 916, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
Mr. R. T. Weaver, Helicopter Policy and 
Procedures Staff, Aircraft Certification 
Division, ASW-110, Federal Aviation 
Administration, P.O. Box 1689, Fort 
Worth, Texas 76101, telephone (817) 
624-4911, extension 505. 
SUPPLEMENTARY INFORMATION: The FAA 
has determined that voids and spar 
cracks may develop near the inboard 
edge of the center spar doublers of Bell 
Model 222 main rotor blades. The voids 
have caused loss of doubler and the 
resulting vibrations could cause 
additional failures which could result in 
loss of helicopter control. Since this 
condition is likely to exist or develop on 
other helicopters of the same type 
design, an airworthiness directive is 
being issued which requires inspection 
of the main rotor doublers for voids and 
cracks and replacement or repair as 
necessary on Bell Helicopter Textron 
Model 222 series helicopters. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable and good cause exists for 
making this amendment effective in less 
than 30 days. 

Approximately 66 aircraft could be 
affected by the requirement of this AD 
for an estimated impact of $183,000 or 
$2,800 per aircraft. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, and Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 


§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new 
airworthiness directive: 


Bell Helicopter Textron. Applies to Model 222 
series helicopters certificated in all 
categories. 

Compliance is required as indicated, unless 
already accomplished. 

To detect cracks and to prevent growth of 
voids and possible loss of main rotor spar 
doublers, accomplish the following: 

a. Within the next 10 hours’ time in service 
after the effective date of this AD, . 

(1) Inspect the main rotor center spar 
doubler scarf joint for doubler debond by 
visual inspection and by using a tapping tool 
in accordance with Bell Helicopter Textron 
Alert Service Bulletin No. 222-82-15, dated 
April 30, 1982, or FAA approved equivalent. 

(2) Visually inspect the main rotor spar 
doublers for cracks between STA 82 and STA 
102 (Operations Safety Notice No. OSN-222- 
82-3 refers to an inspection of this area). 

(3) The scarf joint area to be inspected is’ 
shown in Figures I and III of Service Bulletin 
No. 222-82-15. 

b. After the initial inspection, if no cracks 
or voids are detected, inspect the main rotor 
center spar doubler scarf joint area in 
accordance with paragraph a. above at 
intervals not to exceed 25 hours’ time in 
service from the last inspection. 

c. If voids or cracks are detected, 
accomplish the following: 

(1) For voids that are within the limits of 
Part I, paragraph 4.a, of Service Bulletin No. 
222-82-15, the doublers must be sealed and 
protected in accordance with the instructions 
of Part II of Service Bulletin No. 222-82-15, or 
FAA approved equivalent, within the next 25 
hours’ time in service. 

(2) For voids that exceed the limits of Part 
I, paragraph 4.a, of Service Bulletin No. 222- 
82-15, but are within the limits of Part I, 
paragraphs 4.(b) and (c), the doublers must be 
sealed and protected in accordance with the 
instructions of Part Il of Service Bulletin No. 
222-82-15, or FAA approved equivalent, 
before the next flight, except that a special 
flight permit may be issued in accordance 
with FAR 21.197 to allow one flight of the 
helicopter to a location where the repair can 
be accomplished. 

d. For blades that have been sealed and 
protected in accordance with the instructions 
of Part Il of Service Bulletin No. 222-82-15 or 
FAA approved equivalent, accomplish the 
following: 

(1) Inspect the tape daily for proper 
adhesion and condition. 

(2) Replace tape having loose ends prior to 
flight. 

(3) Remove the tape at intervals not to 
exceed 100 hours’ time in service and inspect 
and repair the main rotor center spar doubler 
scarf joint in accordance with paragraphs a. 
and c. of this AD. If no voids or debond areas 
are found, reapply the protective tape as 
described in Part Il, paragraph 2 of Service 
Bulletin No. 222-82-15, or FAA approved 
equivalent. 

e. Replace main rotor blades that have 
voids or debond in excess of the limits of 
paragraph 4.b and paragraph 4.c of Service 
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Bulletin No. 222-82-15 with serviceable 
blades. 

f. Replace main rotor blades that have 
cracks in the spars or doublers with 
serviceable blades. 

g. Any equivalent method of compliance 
with this AD must be approved by the Chief, 
Aircraft Certification Division, Southwest 
Region, Federal Aviation Administration. 

h. In accordance with FAR 21.197, flight is 
permitted to a base where the inspection 
required by this AD may be accomplished. 


This amendment becomes effective 
July 30, 1982. 


(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); 14 
CFR 11.89) 

Note.—The FAA has determined that this 
regulation is an emergency regulation that is 
not major under Section 8 of Executive Order 
12291. It is impracticable for the agency to 
follow the procedures of Order 12291 with 
respect to this rule since the rule must be 
issued immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this document involves an 
emergency regulation under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 27, 1979). If this action is 
subsequently determined to involve a 
significant regulation, a final regulatory 
evaluation or analysis, as appropriate, will be 
prepared and placed in the regulatory docket 
(otherwise, an evaluation or analysis is not 
required). A copy of it, when filed, may be 
obtained by contacting the person identified 
under the caption “FOR FURTHER 
INFORMATION CONTACT.” 


This rule is a final order of the 
Administrator under the Federal 
Aviation Act of 1958, as amended. As 
such, it is subject to review only by the 
various courts of appeals of the United 
States, or the United States Court of 
Appeals for the District of Columbia. 

Issued in Fort Worth, Texas, on July 15, 
1982. 

F. E. Whitfield, 

Acting Director, Southwest Region. 
[FR Doc. 62-20412 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 81-NW-61-AD; Amdt. 39-4424] 


Airworthiness Directives; Fokker B.V. 
Model F28 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adds a new 
Airworthiness Directive (AD) which 
requires inspection, replacement, or 
modification of certain propulsion 
components on Fokker F28 airplanes, as 
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necessary, to detect and/or prevent 
unsafe conditions. This AD resulted 
from manufacturers’ service bulletins 
which were made mandatory by the 
Netherlands Civil Aviation Department 
(RLD). 

DATE: Effective date August 30, 1982. 
ADDRESSES: The service bulletins 
specified in this Airworthiness Directive 
may be obtained upon request to 
Manager, Maintenance and Engineering, 
Fokker B.V., Product Support, P.O. Box 
7600, 1117ZJ Schiphol Oost, The 
Netherlands, or may be examined at the 
address shown below. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Harold N. Wantiez, Foreign Aircraft 
Certification Branch, ANM-1508S, Seattle 
Area Aircraft Certification Office, FAA 
- Northwest Mountain Region, 9010 East 
Marginal Way South, Seattle, 
Washington, telephone (206) 767-2530. 
Mailing address: FAA Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. ; 

SUPPLEMENTARY INFORMATION: The RLD, 
which is the civil aviation authority for 
the Netherlands, has classified as 
mandatory a number of Fokker Model 
F28 service bulletins relating to 
propulsion components. A proposal to 
amend Part 39 of the Federal Aviation 
Regulations to include an AD requiring 
the inspection, replacement, or 
modification of these components was 
published in the Federal Register on 
November 27, 1981, [46 FR 57905). The 
comment period was closed on February 
1, 1982. At the request of the 
manufacturer, an extension was granted 
until March 1, 1982. 

The manufacturer stated that on item 
C, Fokker SB F28/28-8 should be dated 
December 24, 1969, not February 24. The 
serial numbers should read 11004 
through 12016, 11021 through 11052, 
11054 through 11061, 11063 through 
11066, and 11991 through 11993. The 
FAA will correct this item. No other 
comments were received. 

It is estimated that no airplane will be 
immediately affected by this AD since 
there is only one airplane of the 
specified serial numbers currently on 
the U.S. Register, and the operator of 
that airplane has previously complied. 
with the service bulletins. Any other 
airplane of the specified serial numbers 
will be affected only if it is later entered 
on the U.S. Register and if the service 
bulletins have not been complied with 
under the cognizance of the 
airworthiness authority of the country 
from which it was 

After review of the available data, 
including the above comments, the FAA 
has determined that air safety and the 


public interest require the adoption of 
the proposed rule with the changes 
previously noted. 


List of Subjects in 14 CFR Part 29 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 29.13) is amended 
by adding the following new 
Airworthiness Directive: 


Fokker B.V.: Applies to Model F28 Series 
1000 and 4000 airplanes certificated in all 
categories, serial numbers as indicated 
below. Note: some serial numbers listed 
may actually be 2000, 3000, 5000, or 6000 
airplanes that are not presently eligible 
for U.S. certification. Those serial 
numbers may be disregarded insofar as 
this AD is concerned. 

1. Unless already accomplished, 
accomplish the following within the time 
specified in each paragraph below after the 
effective date of this AD. 

A. Applies to airplanes with serial numbers 
(S/N’s) 11004 through 11016. Compliance 
required within the next 750 hours time in 
service. To prevent inadvertent cross 
connection of the engine fire extinguishing 
bottle electrical wiring, install placards and 
inspect and rework the wiring in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/26-2, Revision 1, 
dated March 19, 1970. 

B. Applies to airplanes with S/N's 11003, 
11004, 11006, and 11009 through 11012. 
Compliance required within the next 900 
hours time in service. To preclude 
inadvertent fuel transfer, install a 1.0 p.s.i. 
check valve and rework the defueling contro] 
valve wiring in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/28-3 dated January 6, 
1970. 

C. Applies to airplanes with S/N’'s 11004 
through 11016, 11021 through 11052, 11054 
through 11061, 11063 through 11066, and 11991 
through 11993. Compliance required within 
the next 100 hours time in service. To 
preclude fuel leakage, inspect fuel supply 
tubes for chafing damage, repair or replace 
such tubes as necessary, and provide 
adequate chafing protection in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/28-8 dated 
December 24, 1969 (S/N’s 11004 through 
11016), or Service Bulletin F28/28-22, 
Revision 1, dated December 18, 1972 (S/N's 
11021 through 11052, 11054 through 11061, 
11063 through 11066, and 11991 athrough 
11993). 

D. Applies to airplanes with S/N's 11053, 
11062, 11077, 11080, 11081, 11090 through 
11093, 11108 through 11112, 11114 through 
11116, 11118, 11120 through 11124, 11126 
through 11128, 11130, 11133, 11135, 11138 
through 11142, and 11144. Compliance 
required within the next 100 hours time in 
service. To preclude a fuselage fire, perform 
both of the following: 
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(1) Inspect the APU fuel supply line for 
interference with electrical wiring and 
replace as necessary; and 

(2) Modify the fuel supply line installation 
and electrical wiring to provide adequate 
clearance in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/28-32, Revision 1, dated 
September 3, 1979. 

E. Applies to all airplanes having check 
valve Part No. 123312-2-1 installed in the 
Auxiliary Power Unit (APU) bleed air duct. 
Compliance required within the next 100 
hours time in service and at no greater than 
3000 hour intervals time in service thereafter. 
To preclude damage to the APU, inspect the 
check valve for wear and replace, as 
necessary, in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/36-9, Revision 1, dated 
February 16, 1973. 

F. Applies to airplanes with S/N’s 11003 
through 11056 and 11991 through 11993. 
Compliance required within the next 100 
hours time in service. To ensure proper 
functioning of the fire seal, inspect the 
seventh stage bleed air duct fire seal and 
modify, as necessary, in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/36-10 dated February 12, 
1973. 

G. Applies to airplanes with S/N’s 11003 
through 11101, and 11991 through 11993. 
Initial compliance required within the next 
100 hours time in service and on a daily basis 
thereafter. To detect failure of the APU 
extension silencer and thereby preclude 
failure of APU exhaust jet pipe, inspect the 
extension silencer in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/49-24 dated February 23, 
1976. These inspections may be discontinued 
upon installation of an improved APU 
extension silencer in accordance with Fokker 
Service Bulletin F28/49-21, Revision 1, dated 
May 10, 1976. 

H. Applies to airplanes with S/N's 11003 
through 11131, and 11991 through 11993. 
Compliance required within the next 1500 
hours time in service. To ensure adequate 
drainage of fuel leakage from the APU 
compartment, modify the APU enclosure 
drain system in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/49-25 dated July 18, 
1977. 

I. Applies to airplanes with S/N's 11003 
through 11013. Compliance required within 
the next 750 hours time in service. To 
maintain the integrity of the firewall, close 
the unused holes in the left hand and right 
hand engine nacelle firewalls in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/54—2, Revision 1, 
dated June 15, 1970. 

J. Applies to airplanes with S/N's 11003 
through 11073, 11075, and 11991 through 
11993. Compliance required within the next 
150 hours time in service. To prevent control 
cable failure due to corrosion, inspect, 
replace as necessary, and treat HPC and 
RPM control cables in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/76-16, Revision 1, dated 
October 6, 1975. 





32702 


K. Applies to airplanes with S/N’s 11003 
through 11124, 11126 through 11132, 11134, 
11991, and 11992. Compliance required within 
the next 100 hours time in service. To 
preclude inadvertent closure of the fire 
shutoff valves, inspect and correct 
microswitch adjustment, as necessary, and 
install seal wire (safety wire) on fire switch 
guards in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F20/76-20 dated January 1, 
1979. 

2. Alternate means of compliance with this 
AD which provide an equivalent level of 
safety may be used when approved by the 
Chief, Seattle Area Aircraft Certification 
Office, FAA Northwest Mountain Region. 

3. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

The manufacturer’s specifications and 
procedures identified and described in this 
directive are incorporated herein and made a 
part hereof pursuant to 5 U.S.C. 552(a)(1). 


This amendment becomes effective 
August 30, 1982. 


(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c) Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.89) 

Note.—For the reasons discussed earlier in 
this rulemaking action, the FAA has 
determined that this regulation is not 
considered to be major under Executive 
Order 12291 or significant under DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 26, 1979). It is certified under 
the criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number of 
small entities since it involves few, if any, 
small entities. A final evaluation has been 
prepared for this regulation and has been 
placed in the docket. A copy of it may be 
obtained by contacting the person identified 
under the caption “FOR FURTHER 
INFORMATION CONTACT.” 

Issued in Seattle, Washington, on July 16, 
1982. 

Robert O. Brown, 

Acting Director, Northwest Mountain Region. 
(FR Doc. 82-20409 Filed 7-28-62; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 81-NW-62-AD; Amdt. 39-4425] 
Airworthiness Directives; Fokker B.V. 
Model F28 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adds a new 
Airworthiness Directive (AD) which 
requires inspection, replacement, or 
modifications of certain systems and 


equipment components on Fokker F28 
airplanes, as necessary, to detect and/or 
prevent unsafe conditions. This AD 
resulted from manufacturers’ service 
bulletins which were made mandatory 
by the Netherlands Civil Aviation 
Department (RLD). 

DATES: Effective date August 30, 1982. 


ADDRESSES: The service bulletins 
specified in this Airworthiness Directive 
may be obtained upon request to 
Manager, Maintenance and Engineering, 
Fokker B.V., Product Support, P.O. Box 
7600, 1117ZJ Schiphol Oost, The 
Netherlands, or may be examined at the 
address shown below. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Harold N. Wantiez, Foreign Aircraft 
Certification Branch, ANM-150S, Seattle 
Area Aircraft Certification Office, FAA 
Northwest Mountain Region, 9010 East 
Marginal Way South, Seattle, 
Washington, telephone (206) 767-2530. 
Mailing address: FAA Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: The RLD, 
which is the civil aviation authority for 
the Netherlands, has classified as 
mandatory a number of Fokker Model 
F28 service bulletins relating to systems 
and equipment. A proposal to amend 
Part 39 of the Federal Aviation 
Regulations to include an AD requiring 
the inspection, replacement, or 
modification of these components was 
published in the Federal Register on 
November 27, 1981, (46 FR 57907). The 
comment period closed on February 1, 
1982. At the request of the manufacturer, 
an extension was granted until March 1, 
1982, The manufacturer provided 
detailed comments on the proposed 
amendment as follows: 

On item G, clarification of the unsafe 
condition to reflect the prevention of 
unwanted movement of the pilot and 
copilot seats’ backrests rather than 
possible loss of control resulting from 
the seats’ back movement. 

On item I, add serial numbers 11088 
through 11109. 

On item K, clarification of the unsafe 
condition to reflect the prevention of 
unwanted movement of the pilot and 
copilot seats rather than possible loss of 
control resulting from seat movement. 

On item L, reference should be made 
to Fokker Service Bulletin F28/25-86, 
Revision 1, dated November 6, 1981. 

On item N, clarification of the unsafe 
condition to reflect the impossibility of 
draining the gas side of the accumulator 
rather than damage to the accumulator. 

On item S, change the word “current” 
to “correct” in the third sentence. 
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The FAA noted the comments and has 
made appropriate changes to the rule. 
No other comments were received. 

It is estimated that no airplane will be 
immediately affected by this AD since 
there is only one airplane of the 
specified serial numbers currently on 
the U.S. Register, and the operator of 
that airplane has previously complied 
with the service bulletins. Any other 
airplane of the specified serial numbers 
will be affected only if it is later entered 
on the U.S. Register and if the service 
bulletins have not been complied with 
under the cognizance of the 
airworthiness authority of the country 
from which it was imported. 

After review of the available data, 
including the above comments, the FAA 
has determined that air safety and the 
public interest require the adoption of 
the proposed amendment with the 
changes previously noted. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new 
Airworthiness Directive: 


Fokker B.V.: Applies to Model F28 Series 
1000 and 4000 airplanes, certificated in all 
categories, serial numbers as indicated 
below. Note: Some serial numbers listed 
below may actually be Series 2000, 3000, 
5000, or 6000 airplanes that are not presently 
eligible for U.S. certification. If so, those 
serial numbers may be disregarded insofar as 
this AD is concerned. 

1. Unless already accomplished, 
accomplish the following within the time 
specified in each paragraph below after the 
effective date of this AD. 

A. Applies to airplanes with serial numbers 
(S/N’s) 11003 through 11052, 11054 through 
11061, and 11991 through 11993 when 
equipped with Robert Shaw oxygen system. 
Compliance required within the next 100 
hours time in service. To preclude severe loss 
of oxygen, install placards in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/11-20, Revision 
2, dated January 14, 1974. 

B. Applies to airplanes with S/N’s 11042 
through 11069. Compliance required within 
the next 100 hours time in service. To 
preclude electrical failure, rework the backup 
ring of the pressure bung between the stub 
wing and the cabin in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/24-17 dated October 19, 
1973. 

C. Applies to airplanes with S/N’s 11003 
through 11055, and 11991 through 11993. 
Compliances required within the next 100 
hours time in service. To preclude electrical 
failure, inspect and relocate the cable loom in 
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the horizontal stabilizer bullet fairing in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
24-22 dated March 20, 1974. 

D. Applies to airplanes with S/N’s 11122 
through 11142. Compliance required within 
the next 100 hours time in service. To prevent 
relay sensitivity to voltage spikes, disturbed 
timing, and inadvertent energizing of certain 
relays with time delay, install improved time 
delay relays in accordance with Part III of the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/24-27, Revision 1, dated 
March 14, 1979. 

E. Applies to airplanes with S/N's 11003 to 
11145, 11147, 11150, 11151, 11991, and 11992. 
Compliance required within the next 500 
hours time in service. To preclude electrical 
failure, inspect and relocate cable looms in 
designated areas of concern in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/24-31 dated 
October 10, 1979. 

F. Applies to airplanes with S/N’s 11003 
through 11053, and 11991 through 11993. 
Compliance required within the next 500 
hours time in service. To provide necessary 
cabin safety, replace the hat rack panels in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
25-35, Revision 1, dated November 22, 1976. 

G. Applies to airplanes with S/N’s 11003 
through 11052, and 11991 through 11994 when 
equipped with pilot and copilot seats with 
part numbers E173213, E173214, E171755, and 
E171756. Compliance required within the next 
100 hours time in service. To prevent 
unwanted movement of the backrest, inspect 
and modify the pilot and copilot seat 
backrest adjustment mechanism in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
25-38 dated June 16, 1972. 

H. Applies to airplanes with S/N’s 11017 
through 11031, and 11033 through 11049 when 
equipped with galley door mounted Walter 
Kidde escape chutes (slides). Compliance 
required within the next 100 hours time in 
service. To preclude failure during emergency 
egress, secure the attachment bar lock pin 
with lock wire (safety wire) in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/25-41 dated 
September 22, 1972. 

I. Applies to airplanes with S/N’s 11080 
through 11086, and 11088 through 11109 and 
to airplanes with S/N's 11003 through 11079, 
and 11087 when modified in accordance with 
Fokker Service Bulletin F28/25-52 with 
modification kits delivered by Fokker before 
September 1, 1976. Compliance required 
within 100 hours time in service. To prevent 
unwanted movement of the pilot and copilot 
seats, inspect and replace the seat track lock 
stop blocks in accordance with Parts I and II 
of the Accomplishment Instructions of Fokker 
Service Bulletin F28/25-71 dated September 
6, 1976. Note: Parts I and II of Fokker Service 
Bulletin incorporate by reference and consist 
of Ipeco Service Bulletins A001-25-A2 dated 
July 30, 1976, and A001-25-2 dated August 10, 
1976, respectively. 

J. Applies to airplanes with S/N’s 11111, 
11112, 11114 through 11116, 11120, 11122, 
11123, and 11126. Compliance required within 
the next 500 hours time in service. To 


preclude obstruction of the left and right 
hand rear overwing emergency exits, remove 
the rear emergency escape belts in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
25-75 dated February 15, 1981. An additional 
escape route must be provided concurrently 
with this change in accordance with 
paragraph L below. 

K. Applies to airplanes with S/N’s 11080 - 
through 11086, and 11088 through 11143 and 
to airplanes with S/N’s 11003 through 11079, 
11087, 11991, and 11992 when modified in 
accordance with Fokker Service Bulletin F28/ 
25-52. Compliance required within the next 
100 hours time in service. To prevent 
unwanted movement of the pilot and copilot 
seats, inspect and install larger bolts to 
secure the seat track lock stop in accordance 
with Parts I and II of the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
25-82 dated January 1, 1979. Note: Parts I and 
II of Fokker Service Bulletin incorporate by 
reference and consist of Ipeco Service 
Bulletin A001-25-3 dated November 1, 1978. 

L. Applies to airplane with S/N's 11111, 
11112, 11114 through 11116, 11118, 11120 
through 11123, 11126 through 11128, 11130, 
11133, 11135, 11138 through 11142, 11144, and 
11148. Compliance required within the next 
500 hours time in service. To facilitate 
emergency egress, establish an additional 
escape route via the wing trailing edge in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
25-86, Revision 1, dated November 6, 1981. 
Note: The disparity of serial numbers with 
those of related paragraph J above is due to 
the fact that the change was incorporated on 
certain airplanes prior to delivery from the 
factory. 

M. Applies to airplanes with S/N’s 11003 to 
11022, and 11991 to 11992. Compliance 
required within the next 100 hours time in 
service. To preclude damage to electrical 
cable looms to the flap asymmetry synchro 
assemblies, relocate cable routing and install 
protection in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/27-68 dated June 23, 
1972. 

N. Applies to airplanes with S/N’s 11003 
through 11041, and 11991 through 11994 
modified in accordance with Fokker Service 
Bulletin F28/29-10. Compliance required 
within the next 100 hours time in service. To 
prevent separation of the drain tube from the 
adaptor, which makes it impossible to 
completely drain the gas side of the 
accumulator, install adaptors with metal 
drain tubes in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/29-21 dated August 17, 
1971. 

O. Applies to airplanes with S/N’s 11003 
through 11101, and 11991 through 11993. 
Compliance required within the next 100 
hours time in service. To prevent improper 
functioning of the antiskid system due to 
loose wheel speed generators, install 
generator support rings in accordance with 
the Accomplishment Instuctions of Fokker 
Service Bulletin F28/32-117 dated January 5, 
1976. 

P. Applies to airplanes with S/N's 11003 
through 11046, 11048 through 11081, 11083, 
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11085 through 11101, 11103, 11105 through 
11107, 11991, and 11992 when modified in 
accordance with Fokker Service Bulletin F28/ 
32-116 and to airplanes with S/N’s 11047, 
11082, 11084, 11102, 11104, and 11108 through 
11141. Compliance required within the next 
500 hours time in service. To preclude 
antiskid system malfunction, replace the time 
delay relays in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/32-127 dated March 14, 
1979. 

Q. Applies to airplanes with S/N’s 11003 
through 11066, and 11991 through 11993. 
Compliance required within the next 500 
hours time in service. To ensure that lighting 
for all instruments remains available in the 
event one AC bus fails, modify the electrical 
system in accordance with Fokker Service 
Bulletin F28/33-11, Revision 2, dated April 4, 
1975. 

R. Applies to airplanes with S/N’s 11003 
through 11070, and 11991 through 11993. 
Compliance required within the next 500 
hours time in service. To prevent smoke in 
cockpit due to burning out of ballast 
transformers, relocate the ballast 
transformers in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/33-16 dated March 20, 
1974. 

S. Applies to airplanes with S/N’s 11006, 
11014 to 11020, 11023, 11024, and 11991. 
Compliance required within the next 100 
hours time in service. To prevent compass 
system flag warning showing on wrong 
course indicator, correct installation in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
34-14, Revision 2, dated January 27, 1972. 

2. Alternate means of compliance with this 
AD which provide an equivalent level of 
safety may be used when approved by the 
Chief, Seattle Area Aircraft Certification 
Office, FAA Northwest Mountain Region. 

3. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

The manufacturer's specifications and 
procedures identified and described in this 
directive are incorporated herein and made a 
part hereof pursuant to 5 U.S.C. 552(a)(1). 


This amendment becomes effective 
August 30, 1982. 


(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c) Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.89) 

Note.—For the reasons discussed earlier in 
this rulemaking action, the FAA has 
determined that this regulation is not 
considered to be major under Executive 
Order 12291 or significant under DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 26, 1979). It is further 
certified under the criteria of the Regulatory 
Flexibility Act that this rule will not have a 
significant economic effect on a substantial 
number of small entities since it involves few, 
if any, small entities. A final evaluation has 
been prepared for this regulation and has 
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been placed in the docket. A copy of it may 
be obtained by contracting the person 
identified under the caption “FOR FURTHER 
INFORMATION CONTACT.” 

Issued in Seattle, Washington, on July 16, 
1982. 
Robert O. Brown, 
Acting Director, Northwest Mountain Region. 
[FR Doc. 82-20410 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 81-NW-89-AD; Amdt. 39-4426] 


Airworthiness Directives; Fokker B.V. 
Model F28 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adds a new 
Airworthiness Directive (AD) which 
requires inspection, replacement, or 
modification of certain flight control and 
landing gear components on Fokker F28 
airplanes, as necessary, to detect and/or 
prevent unsafe conditions. This AD 
resulted from manufacturers’ service 
bulletins which were made mandatory 
by the Netherlands Civil Aviation 
Department (RLD). 

DATES: Effective date August 30, 1982. 
ADDRESSES: The service bulletins 
specified in this Airworthiness Directive 
may be obtained upon request to 
Manager, Maintenance and Engineering, 
Fokker B.V., Product Support, P.O. Box 
7600, 1117ZJ Schiphol Oost, The 
Netherlands, or may be examined at the 
address shown below. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Harold N. Wantiez, Foreign Aircraft 
Certification Branch, ANM-1508S, Seattle 
Area Aircraft Certification Office, FAA 
Northwest Mountain Region, 9010 East 
Marginal Way South, Seattle, 
Washington, telephone (206) 767-2530. 
Mailing address: FAA Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: The RLD, 
which is the civil aviation authority for 
the Netherlands, has classified as 
mandatory a number of Fokker Model 
F28 service bulletins relating to flight 
control and landing gear components. A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD 
requiring the inspection, replacement, or 
modification of these components was 
published in the Federal Register on 
January 18, 1982, (47 FR 2485). The 
comment period was closed on March 
31, 1982. The manufacturer provided 
detailed comments as follows: Items A, 


D, R, S, and T should be deleted since 
their requirements are covered by other 
service bulletins included in the 
proposed rule or will be included in the 
F28 Structural Integrity Program which 
is scheduled for release approximately 
April 15, 1982, and is a data sheet 
requirement. The service bulletin 
referenced in item J should be SB F28/ 
27-82A, Revision 1, dated March 1, 1973. 

The FAA concurs with the 
manufacturer's comments and has 
revised the rule accordingly. No other 

,comments were received. 

It is estimated that no airplane will be 
immediately affected by this AD since 
there is only one airplane of the 
specified serial numbers currently on 
the U.S. Register, and the operator of 
that airplane has previously complied 
with the service bulletins. Any other 
airplane of the specified serial numbers 
will be affected only if it is later entered 
on the U.S. Register and if the service 
bulletins have not been complied with 
under the cognizance of the 
airworthiness authority of the country 
from which it was imported. 

After review of the available data, 
including the above comments, the FAA 
has determined that air safety and the 
public interest require the adoption of 
the proposed rule with the changes 
previously noted. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new 
Airworthiness Directive: 


Fokker B.V. Applies to Model F28 Series 1000 
and 4000 airplanes certificated in all 
categories, serial numbers as indicated 
below. 

Note.—Some serial numbers listed may 
actually be 2000, 3000, 5000, or 6000 airplanes 
that are not presently eligible for U.S. 
certification. Those serial numbers may be 
disregarded insofar as this AD is concerned. 

1. Unless already accomplished, 
accomplish the following within the time 
specified in each paragraph below after the 
effective date of this AD. 

A. Applies to airplanes with S/N’s 11003 
through 11016. Compliance required within 
the next 100 hours time in service. In order to 
prevent interference of control rod with idler 
lever and access panel in leading edge of 
aileron, inspect and rectify in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/27-22 dated 
March 26, 1970. 7 

B. Applies to airplanes with S/N’s 11003 
through 11162, and 11991 through 11992 if one 
or more flap actuators are in pre Menasco 
Service Bulletin 27-63 configuration. 
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Compliance required within the next 1,000 
hours time in service or 500 flights, whichever 
occurs first. In order to detect possible wing 
flap mechanical actuator ball screw failures, 
accomplish inspections of ball nuts and 
screws of the actuators in accordance with 
Fokker Service Bulletin F28/27-27, Revision 
5, dated April 2, 1979. Note reference to 
Fokker Service Bulletin F28/27-136 and 
Menasco Service Bulletin 27-63. 

C. Applies to airplanes with S/N’s 11003 
through 11024, and 11991 through 11992. 
Compliance required within 300 hours time in 
service. In order to eliminate failure of the 
feedback link (not self aligning) on the 
horizontal stabilizer control unit, replace with 
self aligning type in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/27-31 dated January 18, 
1971. This SB covers Abex Service Bulletin 
27-10. 

D. Applies to airplanes with S/N’s 11003 
through 11029, and 11991 through 11994. 
Compliance required within 100 hours time in 
service. In order to detect and/or prevent 
possible jamming of the aileron de-coupler, 
inspect and modify the de-coupler in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
27-32 dated September 21, 1970. 

E. Applies to airplanes with S/N’s 11003 
through 11026, and 11991. Compliance 
required within 100 hours time in service. In 
order to ensure that the vane drive 
mechanism inside the wing flaps are in good 
condition, inspect and modify same in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
27-41 dated November 25, 1970. 

F. Applies to airplanes with S/N’s 11003 
through 11031, and 11991 through 11994. 
Compliance required within 100 hours time in 
service. In order to prevent possible jamming 
of the aileron control, install an anti-rotation 
device on the aileron trim/feel unit in 
accordance with the Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
24-27 dated March 23, 1971. 

G. Applies to airplanes with S/N’s 11003 
through 11035, and 11991 through 11994. 
Compliance required within 100 hours time in 
service. In order to prevent rod failure in the 
aileron tab drive mechanism, remove old 
extension rod and replace with new steel 
extension rod in accordance with the 
Accomplishment Instructions of Fokker 
Service Bulletin F28/27-55, Revision 2, dated 
September 15, 1972. 

Note.—In case Fokker Service Bulletin F28/ 
27-78 (to eliminate oscillation of sequence 
valve in aileron tab lock and actuator 
assembly) is not carried out within 3,000 
flights after incorporation of the steel rod, the 
rod should be replaced again in consultation 
with Fokker—VFW. 

H. Applies to airplanes with S/N's 11003 
through 11056, and 11991 through 11994. 
Compliance required within 100 hours time in 
service. In order to prevent possible fatigue 
failure of the connection rod between the 
summing bar and servo valve of the elevator 
boost control unit, inspect same for friction 
and lubrication of the stick switch connection 
rod in accordance with the Accomplishment 
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Instructions of Fokker Service Bulletin F28/ 
27-A82, Revision 1, dated March 1, 1973. 

I. Applies to airplanes with S/N's 11003 
through 11077, and 11991 through 11993. 
Compliance required within 500 hours time in 
service. In order to prevent restricted aileron 
control due to freeze-up of the aileron feel/ 
trim spring unit, modify same in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/27-92, Revision 
1, dated March 1, 1976. Note that embodiment 
of this service bulletin relieves the operator 
from the inspection as described in F28 
Service Bulletin 27-122. 

J. Applies to airplanes with S/N’s 11003 
through 11090 and 11991 through 11993, as far 
as equipped with units Menasco P/N 11100-7 
to -33 inclusive, S/N 1-214 inclusive. 
Compliance required within 3,000 hours time 
in service. In order to prevent the ball return 
tube from becoming disengaged from the ball 
nut of the horizontal stabilizer unit, install a 
sleeve over the ball return tube in accordance 
with the Accomplishment Instructions of 
Fokker Service Bulletin F28/27-103 dated 
September 28, 1974. This Service Bulletin 
covers Menasco Service Bulletin 27-44. Note 
that training flights or test flights with 
simulated double hydraulic failure are 
prohibited until the change described in 
Fokker Service Bulletin F28/27-103, dated 
September 28, 1974, has been incorporated. 

K. Applies to airplanes with S/N’s 11091 
through 11103, as far as equipped with wing 
flap mechanical actuator part numbers listed 
in Fokker Service Bulletin F28/27-126 dated 
- November 22, 1976. Compliance required 
within 500 hours time in service. In order to 
avoid cracking of faulty ball return tubes of 
the wing flap mechanical actuator, inspect 
and replace, if required, in accordance with 
the Accomplishment Instructions of Fokker 
Service Bulletin F28/27-126 dated November 
22, 1976. Note that this service bulletin covers 
Menasco Service Bulletin 27-66. 

L. Applies to airplanes with S/N’s 11003 
through 11162, and 11991 through 11992. 
Compliance required within 1,000 hours time 
in service for Part I and 3,000 hours time in 
service for Part II. Part I concerns 
introduction of wing flap actuators with more 
reliable ball nuts at wing station 1700, and 
Part II concerns introduction of wing flap 
actuators with more reliable ball nuts at wing 
stations 5280 and 8200. In order to prevent 
loss of balls through the grease nipple hole 
and to provide for a jamming device after 
failure of the ball circuit, install new wing 
flap actuators with more reliable ball nuts in 
accordance with the Accomplishment 
Instructions and Material Information of 
Fokker Service Bulletin F28/27-136 dated 
May 14, 1979. As indicated in that service 
bulletin, modification instructions and part 
number specifications are contained in 
Menasco Service Bulletin 27-28. 

M. Applies to airplanes with S/N’s 11003 
through 11162, and 11991 through 11992. 
Compliance required within the next 300 
hours time in service and subsequently at 
every 500 flights. In order to detact escape of 
balls from worn ball return tube located in 
the ball nut of the wing flap actuator, inspect 
ball return tubes and replace actuators as 
necessary in accordance with the 
Accomplishment Instructions of Fokker 


Service Bulletin F28/27-137 dated January 28, 
1980. 

N. Applies to airplanes with S/N’s 11003 
through 11037, 11040, and 11991 through 
11994. Compliance required within 100 hours 
time in service. In order to detect and prevent 
imminent failure of the eye-bolt in the main 
landing gear actuator, inspect for proper 
location of bearing in eye-bolt in accordance 
with Accomplishment Instructions of Fokker 
Service Bulletin F28/32-72, Revision 2, dated 
November 22, 1971. Part I of this Service 
Bulletin concerns inspections of the eye-bolt 
bearing. Part II introduces spacers to ensure 
correct position of the bearing in the eye-bolt 
as a temporary measure pending the issue of 
a definitive modification by Dowty/Rotol. 

O. Applies to airplanes with S/N’s 11003 
through 11081, and 11991 through 11993 which 
are equipped with the following nose gear 
strut part numbers: 200429002, 200429003, 
200429004, and 200429005. Compliance 
requires within 100 hours time in service. In 
order to detect cracks from the central slot in 
the down lock beak of the nose gear strut, 
inspect in accordance with Accomplishment 
Instructions of Fokker Service Bulletin F28/ 
32-119 dated January 26, 1976. This service 
bulletin refers to Dowty Rotol Service 
Bulletin 32-94R for method of checking for 
evidence of cracking. 

2. Alternate means of compliance with this 
AD which provide an equivalent level of 
safety must be approved by the Chief, Seattle 
Area Aircraft Certification Office, FAA 
Northwest Mountain Region. 

3. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

The manufacturer’s\specifications and 
procedures identified and described in this 
directive are incorporated herein and made a 
part hereof pursuant to 5 U.S.C. 552(a)(1). 


This amendment becomes effective 
August 30, 1982. 

(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); sec. 6(c) Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.89) 

Note.—For the reasons discussed earlier in 
this rulemaking action, the FAA has 
determined that this regulation is not 
considered to be major under Executive 
Order 12291 or significant under DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 26, 1979). It is further 
certified under the criteria of the Regulatory 
Flexibility Act that this rule will not have a 
significant economic effect on a substantial 


number of small entities since it involves few, 


if any, small entities. A final evaluation has 
been prepared for this regulation and has 
been placed in the docket. A copy of it may 
be obtained by contacting the person 
identified under the caption “FOR FURTHER 
INFORMATION CONTACT.” 
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Issued in Seattle, Washington, on July 16, 
1982. 
Robert O. Brown, 
Acting Director, Northwest Mountain Region. 
{FR Doc. 62-20411 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 82-CE-22-AD; Amdt. 39-4427) 


Airworthiness Directives; Helio Models 
H-250, H-295, HT-295, H-391, H-391B, 
H-395 and H-395A Airplanes 


AGENCY: Federal Aviation 
Administration (FAA) DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD) 
applicable to Helio Models H-250, H- 
295, HT-295, H-391, H-391B, H-395 and 
H-395A airplanes. This AD supersedes 
AD's 71-21-11 and 81-26-07 and 
continues in effect certain inspections of 
the 391-030-401 and 295-030-401 wing 
spar carry-thru assemblies specified in 
these AD’s. In addition it requires 
incorporation of a wing spar carry-thru 
reinforcement kit per Supplemental 
Type Certificates (STC) SA1590CE or 
SA1728CE, as appropriate and increases 
the inspection intervals on airplanes 
incorporating these reinforcements. This 
action is necessary because cracks and 
failures of the wing spar carry-thru 
assembly have occurred. This AD will 
assure detection of cracks prior to 
progression to the point of failure and 
the reinforcements reduce the 
probability of failure, thereby preventing 
loss of the wing. 

partes: Effective date: August 3, 1982. 


COMPLIANCE: As prescribed in the body 
of the AD. 

ADDRESSES: Helio Aircraft Company 
Service Letter No. 36 dated October 1, 
1971 and the applicable airplane 
modification kits described in STC’s 
SA1590CE and SA1728CE may be 
obtained from Clarence H. Brent, P.O. 
Box 486, Pittsburg, Kansas 66762; 
Telephone number (316) 231-2219. A 
copy of the Service Letter is also 
contained in the Rules Docket, FAA, 
Office of the Regional Counsel, Room 
1558, 601 East 12th Street, Kansas City, 
Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 
Douglas W. Haig, Aerospace Engineer, 
Wichita Aircraft Certification Office, 
Room 238, Terminal Building 2299, Mid- 
Continent Airport, Wichita, Kansas 
67209; Telephone (316) 269-7005. 
SUPPLEMENTARY INFORMATION: A fatal 
accident involving a Helio Model H-295 
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airplane occurred in Alaska in 1971. 
This accident was caused by a fatigue 
failure in one of the 391-030-4072 end 
fittings in the wing carry-thru assembly. 
This assembly is a 4130 steel, heat 
treated, welded, truss assembly. 
Originally, it was identified by the part 
number 391-030-401. The lower 
horizontal member is comprised of an 
outer tube, inner tube and two 391-030- 
4072 end fittings. Each end of the inner 
tube slides into an end fitting and, 
likewise, each end of the outer tube fits 
over an end fitting. Three bolts secure 
each end fitting to the inner and outer 
tubes. The end of the bore of the end 
fitting has a conical shape with sharp 
corners. In the failure which caused this 
accident, a fatigue crack started at a 
corner of the left fitting which ultimately 
caused a fatigue fracture and wing 
separation. To preclude additional 
failures of this kind AD 71-21-11 (36 FR 
20033, 20034 as amended in 38 FR 2210) 
was issued. It required certain repetitive 
inspections of the wing carry-thru 
assembly, installation of reinforcing 
sizaps which allow an increase of the 
time between the repetitive inspections 
and discontinuance of these inspections 
upon replacement of the existing wing 
carry-thru assembly with an improved 
assembly, P/N 295-030-401. 

On October 19, 1981, a fatal accident 
of a Helio H-295 airplane occurred near 
Hazard, Kentucky. It was caused by an 
inflight separation of the left wing, the 
primary cause of which was fatigue 
failure of the lower, outer tube in the 
wing carry-thru assembly. The failure 
initiated on the left side of this tube in a 
corroded area at the intersection of a 
weld bead and the outer tube. 

As a result of this accident AD 81-26- 
07 (47 FR 9196, 9199 as amended by 47 
FR 19985, 19986) was issued. This AD 
requires initial and repetitive 
inspections of the P/N 295-030-401 wing 
spar carry-thru assembly for cracks and 
replacement of those assemblies found 
unairworthy. 

Both AD’s 71-21-11 and 81-26-07 
require inspections to detect cracks in 
the wing spar carry-thru assembly 
before they result in failure. STC’s 
SA1590CE and SA1728CE have been 
developed which provide for installation 
of reinforcing straps that extend the full 
span of the lower outer tube in the wing 
carry-thru assembly. While the 
repetitive inspections required by AD’s 
71-21-11 and 81-26-07 will assure 
detection of cracks prior to progression 
to the point of failure, the STC 
reinforcements increase the reliability 
and structuval integrity of the wing 
carry-thru assembly as well as relieving 
a burden on the field. Accordingly, since 


the condition described herein is likely 
to exist or develop in other airplanes of 
the same type design, an AD is being 
issued, applicable to Helio Models H- 
250, H-295, HT-295, H-391, H-391B, H- 
395 and H-395A airplanes. This AL 
which supersedes AD’s 71-21-11 and 
81-26-07 combines the requirements of 
these earlier AD’s, establishes a 
compliance time for installation of STC 
SA1590CE or SA1728CE, as appropriate 
and establishes inspection procedures to 
assure continued airworthiness of 
airplanes incorporating these STC’s. 

Because a situation exists that 
requires the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are impractical 
and good cause exists for making this 
amendment effective in less that 30 
days. 


List of Subjects in 14 CFR Part 39 
Aircraft, Aviation safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new AD: 


HELIO: Applies to all models H-250, H- 
295, HT-295, H-391, H-391B, H-395 and 
H-395A airplanes certificated in any 
category. 

Compliance: Required as indicated, 
unless already accomplished. 

To ensure the integrity of the wing 
spar carry-thru assembly, accomplish 
the following: 


(A) On all models H-250, H-295 (except S/ 
N 1436, 1443 thru 1479), H-391, H-391B, H- 
395, and H-395A airplanes that have the 391- 
030-401 wing spar carry-thru assembly, and 
not modified in accordance with STC 
SA1590CE within the next 10 hours’ time in 
service, on all land planes with 3000 or more 
hours’ time in service, or upon accumulation 
of 3000 hours’ time in service; and on all 
seaplanes with 1500 or more hours’ time in 
service, or on airplanes operated in both 
landplane and seaplane configurations with 
3000 or more equivalent landplane hours’ 
time in service or upon accumulation of 3000 
equivalent landplane hours’ time in service, ' 
and thereafter, at intervals not to exceed 100 
hours time-in-service, gamma ray inspect 
both the lower left and right, main spar, steel 
carry-thru fitting, P/N 391-030-4072, for 
cracks or corrosion in accordance with Helio 
Aircraft Company Service Bulletin No. 36. 

1. If indications of cracks or corrosion are 
found during any of the gamma ray 
inspections required herein, prior to further 


‘Note 1: To obtain equivalent landplane time in 
service, multiply seaplane time by two. 

Note 2: The 295-030-401 wing carry-thru assembly 
has plates welded to the lower tube as detailed in 
figure 2. The 391-030-401 wing carry-thru assembly 
does not have these plates. 
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flight, install the kit detailed in STC 
SA1590CE. - 

(B) On all models HT-295 airplanes, model 
H-295 (S/N’s 1436, 1443 thru 1479) airplanes 
and those model H-250, H-295, H-391, H- 
391B, H-395 and H-395A airplanes on which 
the P/N 391-030-401 wing spar carry-thru 
assembly was replaced with the P/N 295- 
030-401 assembly, and not modified in 
accordance with STC SA1728CE within the 
next 10 hours time-in-service after the 
effective date of this AD, and at intervals not 
to exceed 100 hours time-in-service 
thereafter, perform a dye penetrant 
inspection on each end of the lower 
horizontal tube around the welds and the 
adjacent area on the inboard end of the four 
1.25 X 4.56 X .188 pads (2 each side) as 
follows: 

1. Inspect each side of the wing spar carry- 
thru assembly using Figures 1 and 2 to 
identify the areas to be inspected. On the 
side being inspected, jack up the wing at the 
wing tie-down ring. The wheel must clear the 
ground. On airplanes equipped with floats, 
jack the wing so that it is displaced upward 
4.75 to 5.0 inches at the tie down ring. Access 
to the wing carry-thru assembly is gained by 
opening the head liner and removing the P/N 
295-030-3047 guard assembly (if installed). 
Conduct the inspection in accordance with 
the instructions accompanying the dye 
penetrant inspection equipment. 


Note.—Jacking of the wing is necessary to 
put a tension load on the lower horizontal 
tube of the wing spar carry-thru assembly to 
assist in exposing fatigue-type cracks that 
could exist in this component. 


2. Thoroughly clean and remove the paint 
from all surfaces to be inspected before the 
required inspections. 

3. Remove all evidence of corrosion and 
renew the protective coatings after the 
inspection. Corrosion may be removed from 
the horizontal tube to a maximum depth of 
.005 inches. If indications of cracks or 
evidence of corrosion beyond the .005 inch 
maximum depth are found during the 
inspections required herein, prior to further 
flight, install the kit described in STC 
SA1728CE. 

4. Clean and apply zinc chromate primer to 
all surfaces which were cleaned for the 
required inspections. 

(C) On or before August 1, 1984 install wing 
carry-thru assembly reinforcement on all P/N 
295-030-401 wing carry-thru assemblies in 
accordance with STC SA1728CE and on all 
391-030-401 wing carry-thru assemblies in 
accordance with STC SA1590CE. 

(D) On airplanes having wing carry-thru 
assembly reinforcements installed per STC’s 
SA1590CE or SA1728CE accomplish the 
following inspection on or before 1500 hours 
time in service after installation of this 
reinforcement and each 1500 hours time in 
service thereafter: 

1. Conduct a dye penetrant inspection in 
accordance with the instructions 
accompanying the dye penetrant inspection 
equipment. The critical areas to be inspected 
include the surfaces where the weld bead 
would be and around the three bolt holes. 
Use Figures 1 and 2 to identify these areas. 
On the side being inspected, jack up the wing 
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at the wing tie-down ring in accordance with 
the instructions in Paragraph (B)1. 

2. Thoroughly clean and remove the paint 
from all surfaces to be inspected before the 
required inspections. 

3. Remove all evidence of corrosion and 
renew the protective coatings. Corrosion may 
be removed from the horizontal tube to a 
maximum depth of .005 inches. If indications 
of cracks or evidence of corrosion beyond the 
005 inch maximum depth are found during 
the inspections required herein, prior to 
further flight, replace the carry-thru assembly 
with an airworthy part. 

4. Clean and apply zinc chromate primer to 
all surfaces which were cleaned for the 
required inspections. 


(E) All non-destructive inspections required 
in this AD must be performed by an 
appropriately rated FAA repair station using 
technicians with recency of experience in 
performing dye penetrant and gamma ray 
inspections. 

(F) An equivalent method of compliance 


with this AD if used must be approved by 
Chief, Wichita Aircraft Certification Office, 
Room 238, Terminal Building 2299, Mid- 
Continent Airport, Wichita, Kansas 67209; 
Telephone number (316) 269-7005. 

This AD supersedes ADs 71-21-11 and 81- 
26-07. 


This amendment becomes effective on 
August 3, 1982. 


(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958, as amended, (49 U.S.C. 
1354(a), 1421 and 1423); Sec. 6(c), Department 
of Transportation Act (49 U.S.C. 1655{c)); 

§ 11.89 of the Federal Aviation Regulations 
(14 CFR 11.89)) 


Note.—The FAA has determined that this 
regulation involves an emergency regulation 
which is not considered to be major under 
Executive Order 12291, or significant under 
DOT Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979), and certifies 
that the rule will not have a significant 
economic impact on a substantial number of 
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smaller entities under the criteria of the 
Regulatory Flexibility Act since it involves 
inspection and modification of only a few 
aircraft owned by small entities. If this action 
is subsequently determined to involve a 
significant regulation, a final regulatory 
evaluation or analysis, as appropriate, will be 
prepared and piaced in the regulatory docket 
otherwise; an evaluation is not required. A 
copy of it, when filed, may be obtained by 
contacting the Rules Docket at the location 
identified under the caption “ADDRESSES.” 

This is a final order of the Administrator 
under the Federal Aviation Act of 1958, as 
amended. As such, it is subject to review by 
only the Courts of Appeals of the United 
States or the United States Court of Appeals 
of the District of Columbia. 


Issued in Kansas City, Missouri, on July 19, 
1982. 
Murray E. Smith, 
Director, Central Region. 
BILLING CODE 4910-13-M 
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14 CFR Part 39 
[Docket No. 82-CE-20-AD; Amdt. 39-4410] 


Airworthiness Directives; Schweizer 
(Gulfstream American Grumman) 
Models G-164B, G-164C and G-164D 
Airplanes; Correction 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Correction of final rule. 
SUMMARY: This action corrects 
Airworthiness Directive (AD) 82-13-06 
pertaining to Schweizer, (Gulfstream 
American Grumman) Models G-164B, 
G-164C, and G-164D airplanes, 
Amendment 39-4410 published on June 
28, 1982 (47 FR 27848, 27849). This 
correction is necessary because the 
amendment number for this docket, 39- 
4410, was erroneously published as 39- 
4110 in the Federal Register. 


EFFECTIVE DATE: July 19, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Al Maila, Airframe Section, ANE- 
172, New York Aircraft Certification 
Office, FAA Federal Building, J.F.K. 
International Airport, Jamaica, New 
York 11430; Telephone (212) 995-2875. 


SUPPLEMENTARY INFORMATION: 
Subsequent to the issuance of AD-82- 
13-06, Amendment 39-4410 (47 FR 27848, 
27849), the FAA was made aware that 
the wrong amendment number, namely 
39-4110, was cited in the Final Rule 
when it was published in the Federal 
Register. Therefore, action is taken 
herein to make this correction. Since this 
action does not affect the AD’s airplane 
effectivity, and is clarifying in nature, 
notice and public procedure thereon are 
not considered necessary. 


In FR Doc. 82—CE-20-AD (47 FR 27848, 
27849) appearing in the Federal Register 
issue of June 28, 1982, make the 
following corrections: 


Redesignate the AD amendment number 
as “39-4410” rather than “39-4110.” 


(Secs. 313(a), 601, and 603 of the Federal - 
Aviation Act of 1958, as amended (49 U.S.C. 
1354(a), 1421 and 1423); Sec. 6(c), Department 
of Transportation Act (49 U.S.C. 1655(c)); 
§ 11.89 of the Federal Aviation Regulations 
(14 CFR 11.89)) 

Issued in Kansas City, Missouri, on July 19, 
1982. 


John E. Shaw, 
Acting Director, Central Region. 


[FR Doc. 82-20415 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 82-AWP-2] 


Alteration of Oxnard, CA, Transition 
Area 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment alters the 
description of the Oxnard, CA, 1200-foot 
transition area to establish additional 
controlled airspace in the vicinity of San 
Nicolas Island. This action is needed to 
provide instrument flight rule (IFR) 
service to aircraft operating to and from 
outlying field (OLF) San Nicolas Island. 
EFFECTIVE DATE: October 28, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert Maxey, Airspace Regulations 
and Obstructions Branch (AAT-230), 
Airspace and Air Traffic Rules Division, 
Air Traffic Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C. 20591; 
telephone: (202) 426-8783. 


SUPPLEMENTARY INFORMATION: 


History 


On April 19, 1982, the FAA proposed 
to amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) to alter the 
description of the Oxnard, CA, 1200-foot 
transition area to establish additional 
control airspace east of San Nicolas 
Island (47 FR 16642). The increase in 
controlled airspace is needed to provide 
radar vectoring service for IFR aircraft 
landing or departing OLF San Nicolas 
Island. Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.181 of Part 71 of the Federal Aviation 
Regulations was republished in 
Advisory Circular AC 70-3 dated 
January 29, 1982. 


The Rule 


This amendment to Part 71 of the 
Federal Aviation Regulations alters the 
description of the Oxnard, CA, 1200-foot 
transition area east of San Nicolas 
Island to establish additional controlled 
airspace from 1200 feet and above 
within the area described. 


List of Subjects in 14 CFR Part 71 
Transition areas. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, § 71.181 of Part 71 of 
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the Federal Aviation Regulations (14 
CFR Part 71) is amended, effective 0901 
GMT, October 28, 1982, as follows: 


Oxnard, CA [Amended] 


By adding after “lat. 33°28'30’N., long. 
119°07'00" W.;” the following: 


to lat. 33°28'30"N., long. 118°55’00"W.; 

to lat. 33°10'00"N., long. 118°55’00’W.; 

to lat. 33°10'00"N., long. 119°07’00" W.; 

(Secs. 307(a), 313(a), and 1110, Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a), 
1354(a), and 1510); Executive Order 10854 (24 
FR 9565); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.69) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine natter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule will not have a 
significant economic impact on a substantial 
number of small entities under the criteria of 
the Regulatory Flexibility Act. 

Issued in Washington, D.C., on July 16, 
1982. 

B. Keith Potts, 

Chief, Airspace and Air Traffic Rules 
Division. 

[FR Doc. 82-20528 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-13-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 123 
[W-4-FRL 2175-8] 


Oklahoma State Department of Health 
Underground Injection Control 
Program Approval; Correction 


AGENCY: Environmental Protection 
Agency. 

ACTION: Approval of state program; 
correction. 


SUMMARY: The approval of the 
Underground Injection Control program 
of the Oklahoma State Department of 
Health appeared in 47 FR 27273 on June 
24, 1982. An agreed on second 
alternative mechanical integrity test was 
inadvertently omitted from the approval 
notice. The paragraph citing alternative 
mechanical integrity tests under 
SUPPLEMENTAL INFORMATION 
should be corrected to read: The 
radioactive tracer survey and the 
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cement bond log, as described in the 
Oklahoma application and further 
justification, are approved as 
mechanical integrity tests under the 
provision of 40 CFR 146.08(d) for use in 
Oklahoma. 
FOR FURTHER INFORMATION CONTACT: 
Phil Tate 426-8290. 

Dated: July 23, 1982. 
Anne M. Gorsuch, 
Administrator. 
{FR Doc. 82-20640 Filed 7-26-62; 8:45 am} 
BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

43 CFR Public Land Order 6308 
[N-26776] 


Nevada; Partial Revocation of 
Executive Order No. 5327 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public Land Order. 


SUMMARY: This order partially revokes 


Executive Order No. 5327 which 
temporarily withdrew for purposes of 
investigation, examination, and 
classification, 81,608 acres of land 
considered valuable for oil shale. This 
action will restore the public lands to 
operation of the public land laws 
generally, including the mining laws. 
The lands have been and will remain 
open to mineral leasing. An additional 
640 acres will be open to operation of 
the public land laws generally, including 
mineral leasing laws, but not the mining 
laws. 

EFFECTIVE DATE: August 26, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Vienna Wolder, Nevada State Office, 
702-784-5703. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 

1. Executive Order No. 5327 of April 
15, 1930, is hereby revoked as to the 
following described land: 


Mount Diablo Meridian 


T. 33 N., R. 54E., 
Secs. 1, 2, and 3; 
Secs. 9 to 12 inclusive; 
Secs. 19 to 23 inclusive; 
Secs. 14 to 17 inclusive; 
Secs. 29 and 30. 

T. 33 N., R. 55 E., 
Secs. 5, 6 and 7; 
Secs. 12 and 13; 
Secs. 23 to 27 inclusive; 
Secs. 34, 35 and 36. 


T. 33 N., R. 56E., 

Secs. 2 to 10 inclusive; 

Secs. 16 to 20 inclusive; 

Sec. 30. 

T. 34N., R. 54E., 

Secs. 12 and 13; 

Secs. 23 to 26 inclusive; 

Secs. 35 and 36. 

T. 34N., R. 55E., 
Sec. 1; 
Sec. 2, Lot 4, S4NW%, SW%, NW¥SEX, 
S%SEX%; 

Sec. 3, E4NE%SW %, NEYSEXSWX, 
SWYNEXSEX, W¥%SEX, SEX%,SEY; 

Secs. 5, 6 and 7; 

Sec. 8. S4S%; 

Secs. 9 to 14 inclusive; 

Sec. 15, all lands within section 15 except 
that portion reconveyed to the United 
States under Nev 010902; 

Secs. 16, 17, 19, 20 and 21; 

Sec. 22, N4NE%, WKSWYNEX, W%, 
WXSWMKSEX, excepting that portion of 
land reconveyed to the United States 
under Nev 010902; 

Sec. 23; 

Sec. 24, Lots 1, 2, 3, 4, ESNE%, S%; 

Secs. 25 to 27 inclusive; 

Sec. 28, N¥N%, SEXNEX, EXSEX; 

Sec. 29, that portion of land lying 
northwesterly of railroad right-of-way 
CC-04691; 

Secs. 30, 31, 33, 35 and 36. 

T. 34N., R. 56E., 

Secs. 6, 7 and 8; 

Secs. 17 and 20 inclusive; 

Secs. 27 to 35 inclusive. 

T. 35 N., R. 55 E., 

Secs. 12, 13 and 14; 

Secs. 22 to 27 inclusive; 

Sec. 28, N%, NKSW%, SWY%SW, SEX; 

Secs. 32 to 36 inclusive. 

T. 35 N., R. 56 E., 

Secs. 5, 7, 8 and 9; 

Secs. 16 to 21 inclusive; 

Secs. 29 to 32 inclusive. 

The area described, including both public 
and nonpublic land, aggregates 
approximately 81,608 acres in Elko County, 
Nevada. 


2. At 10:00 a.m. on August 26, 1982 the 
public lands described above will be 
open to operation of the public land 
laws, subject to valid existing rights, the 
provisions of existing withdrawals and 
classifications, and the requirements of 
applicable laws. All valid applications 
received at or prior to 10:00 a.m. on 
August 26, 1982, shall be considered as 
simultaneously filed. Those received 
thereafter shall be considered in the 
order of filing. 

3. At 10:00 a.m. on August 26, 1982, the 
public lands described in this paragraph 
shall be open to the operation of the 
public land laws generally, including the 
mineral leasing laws but not the mining 
laws. 

T. 34N., R. 54E., 

Sec, 11. 


The area described comprises 640 acres in 
Elko County, Nevada. 


32711 


4. At 10:00 a.m. on August 26, 1982, the 
public lands described in paragraph 1 
will be open to location and entry under 
the mining laws. The lands have been 
and will continue to be open to 
applications and offers under the 
mineral leasing laws. 

Inquiries concerning the land should 
be addressed to the Chief, Division of 
Operations, Nevada State Office, 
Branch of Lands and Minerals 
Operations, 300 Booth Street, P.O. Box 
12000, Reno, Nevada 89520. 

Garry E. Carruthers, 

Assistant Seeretary of the Interior. 
July 21, 1982. 

[FR Doc. 82-29531 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


43 CFR Public Land Order 6310 
[U-40395] 


Utah; Protective Withdrawal for 
Tabernacle Hill Volcanic Field 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public Land Order. 


SUMMARY: This order withdraws 3,537.33 
acres of public lands to preserve the 
significant scientific, educational, and 
recreational values of the Tabernacle 
Hill Volcanic Field in Utah. The closure 


‘to surface entry and mining is for a 


period of 5 years. 

EFFECTIVE DATE: July 29, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Deen Bowden, Utah State Office, 801- 
524-4245. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 

1. Subject to valid existing rights, the 
following described public lands, which 
are under the jurisdiction of the 
Secretary of the Interior, are hereby 
withdrawn from settlement, sale, 
location, or entry, under all of the 
general land laws, including the mining 
laws, 30 U.S.C. Ch. 2, as a Bureau of 
Land Management protective 
withdrawal. 


Salt Lake Meridian 


Tabernacle Hill Volcanic Field 


T. 22S., R. 6 W., 

Sec. 3, lots 4 and 12, SWY“%4sNW%, WY2SE% 
NW, SWUWYAzNWYSE', SWY4SEMs:; 

Sec. 4, lots 1 and 2, S4N%, S% 

Sec. 5, S4SKSWh, EXSEX, EXWSEX, 
SWY%SW SEX; 

Sec. 7, EXEXE%; 

Sec. 8, All; 

Sec. 9, All; 
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Sec. 10, WKNE%, Wk, NW%NEXSEX, 
N%&NWYSEX%, SWYNWYSEX%, WEWKS 
W4SEX; 

Sec. 15, WKNEXYNW%, WENWiK, 
SEYNW4; 

Sec. 17, N%, EXSE%, EANWYXSEX, 

NEX%XSW SEX; 

Sec. 20, EXNE%NEX; 

Sec. 21, NW4NW4%. 

The area described contains 3,537.33 acres 

in Millard County. . 

2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of 
the lands under lease, license, or permit, 
or governing the disposal of their 
mineral or vegetative resources other 
than under the mining laws. 

3. This withdrawal shall remain in 
effect for a period of 5 years from the 
date of this order. 

July 21, 1982. 

Garrey E. Carruthers, 

Assistant Secretary of the Interior. 
[FR Doc. 82-20533 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


43 CFR Public Land Order 6309 
[OR-22461 (WASH)] 


Washington; Revocation of Coal Land 
Withdrawal 


AGENCY: Bureau of Land Management, 


Interior. 
ACTION: Public Land Order. 


SUMMARY: This order revokes an 
Executive order which withdrew 714,000 
acres for classification and 
appraisement with respect to coal 
values. This action will restore 
approximately 143,000 acres of land to 
such forms of disposition as may by law 
be made of national forest lands and 
approximately 141,000 acres to 
nonmetalliferous mineral location under 
the mining laws. About 563,000 acres are 
in private ownership and 8,000 acres 
remain segregated by existing 
withdrawals. 

EFFECTIVE DATE: August 26, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Champ C. Vaughan, Jr., Oregon State 
Office 503-231-6905. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, it is ordered as follows: 

1. The Executive Order of July 7, 1910, 
which withdrew the following described 
lands for classification and 
appraisement with respect to coal 
values is hereby revoked: 


Willamette Meridian 
T.13N., R. 1 W., 


Entire township. 
T.14N., R.1 W., 
Secs. 1, 2, and 3; 
Sec. 4, lots 1, 2, 3, and 4, S4N%, SW%, and 
WSEX; 
Secs. 5, 6, and 7; 
Sec. 8, W% and WX¥SEX; 
Sec. 9; 
Sec. 10, EX; 
Secs. 11 to 36, inclusive. 
T. 15 N., R. 1 W., 
Entire township. 
T.16N., R.1 W., 
Entire township. 
T. 13 N., R. 2 W., 
Entire township. 
T.14N., R. 2 W., 
Entire township. 
T. 15 N., R. 2 W., 
Entire township. 
T.16N., R. 2 W., 
Entire township. 
T. 13 N., R. 3 W., 
Entire township. 
T.14N., R. 3 W., 
Entire township. 
T.13N.,R.1E., 
Entire township. 
T.14N.,R.1E,, 
Entire township. 
T. 15 N., R.1 E., 
Entire township. 
T.13N.,R.2E., 
Entire township. 
T. 13 N.,R.3E., 
Secs. 19, 20, and 21; 
Sec. 22, S%; 
Sec. 23, SW4; 
Secs. 25 to 36, inclusive. 
T.15N.,R.3E., 
Sec. 1; 
Sec. 2, lots 1, 2, 3, and 4, NW%4SW%, 
SWXSEX%, and EXSEY; 
Secs. 3 to 11, inclusive; 
Sec. 12, EX and EXW; 
Secs. 13 to 30, inclusive; 
Secs. 35 and 36. 
T.12N.,R.4E., 
Secs. 1 to 13, inclusive; 
Sec. 14, lots 1 and 2, EXNE%, and W; 
Secs. 15 to 36, inclusive. 
T.13N.,R.4E., 
Sec. 13, lots 4, 5, and 6, NW%SW%, and 
SEX; 
Sec. 19, lots 3 and 4, EXSW%, and SEX; 
Sec. 20, SW%; 
Secs. 24 and 25; 
Sec. 26, S%; 
Sec. 27, SEX; 
Sec. 28, W%; 
Sec. 29, 30, and 31; 
Sec. 32, N%, N4SW4, and SEX; 
Sec. 33 to 36, inclusive. 
T.15N.,R.4E., 
Sec. 6, lot 6 and NEX%SW¥,; 
Sec. 8, NW%; 
Sec. 18, N4&NEX; 
Sec. 36, SEXNW%, NEX%SW\%, and 
NEYXSE%. 
T. 37 N.,R. 4E., 
Secs. 1 and 2; 
Secs. 9 to 12, inclusive; 
Secs. 14 to 17, inclusive; 
Secs. 19 to 22, inclusive; 
Secs. 28 to 32, inclusive. 
T.12N.,R.5E., 


Sec. 6; 
Sec. 7, lots 1, 2, 3, 7, and 8, NW%NEX%, 
E%SW, and SEX; 
Sec. 8, lots 1, 2, and 3, NW%NE%, and 
SW; 
Sec. 17, Wk; 
Secs. 18 and 19; 
Sec. 20, WX; 
Secs. 28 to 33, inclusive. 
T.13N., R. 5E., 
Sec. 3, lots 3 and 4, S4(NW%, and SW; 
Secs. 4 to 7, inclusive; 
Secs. 18 and 19; 
Secs. 29 to 32, inclusive. 
T.14N.,R.5E,, 
Sec. 3, lots 3 and 4, S4NW*%, and SW%; 
Secs. 4 to 9, inclusive; 
Sec. 10, W%; 
Sec. 15, W%; 
Secs. 16 to 21, inclusive; 
Sec. 22, Wk; 
Sec. 27, W%; 
Secs. 28 to 33, inclusive; 
Sec. 34, Wk. 
T.15N., R. 5E., 
Secs. 4 to 9, inclusive; 
Secs. 16 to 21, inclusive; 
Secs. 28 to 36, inclusive. 
T. 23N.,R. 5E., 
Sec. 29, NE%. 
T. 35 N., R. 5E., 
Sec. 5; 
Secs. 8 to 11, inclusive; 
Sec. 12, S%; 
Sec. 13, N¥%; 
Sec. 14, NX. 
T. 38N.,R.5E., 
Secs. 4, 9, 16, and 21. 
T. 39 N.,R.5E., 
Sec. 4; 
Sec. 9, N%; 
Sec. 10, S4SE%; 
Sec. 11, W%; 
Sec. 14, W%; 
Sec. 15, EX; 
Sec. 16, S%; 
Sec. 21, NX. 
T. 40N., R. 5E., 
Sec. 17, S%; 
Sec. 20, lots 1, 2, and 3, SEXZNE%, and 
NW. 
T.15N., R. 6E., 
Sec. 4, lot 2; 
Sec. 24, S4NW4X. 
T. 21N.,R.6E., 
Sec. 28, lot 6. 
T. 34N.,R.6E., 
Secs. 1 to 5 inclusive; 
Secs. 9 to 15, inclusive; 
Sec. 36. 
T. 35 N., R.6E., 
Sec. 7, lots 3 and 4, EXSW%, and SEX; 
Sec. 18, lots 1 and 2, NE%, and EXNW4%; 
Secs. 22 and 23; 
Secs. 26 and 27; 
Secs. 32 to 36, inclusive. 
T. 39 N., R. 6E., 
Sec. 4, lots 3 and 4, S4NW4%, and SW4,; 
Sec. 5, lots 1, 2, 3, and 4>S4N%, SW%, and 
NSE. 
T. 40N., R. 6E., 
Sec. 25, SW; 
Sec. 26, S%; 
Sec. 35, NX; 
Sec. 36, NW%. 
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T.12N.,R.7E., 


Secs. 7 and 8; 

Sec. 9, S4SWH; 

Sec. 10, S4SW¥% and SE%,; 

Sec. 11, S%; 

Sec. 12, lots 9 and 10, N4SW%, and S%S%; 

Secs. 13 to 23, inclusive; 

Sec. 24, lots 1 to 7, inclusive, and SKNE%; 

Sec. 27, N&; 

Sec. 28, NW%,; 

Sec. 29, NW%; 

Sec. 30, lots 1, 2, 3, 4, 5, 7, 8, and 9, 
NEX%NE%, S4NE%, NEXSW X%, and 
NWMSEX,. 


T. 23 N.,R.7E., 


Sec. 4, lot 4, S“NW4%, and SX; 

Secs. 5 and 6; 

Sec. 7, lots 1 and 2, NE%, and EXANW%; 
Sec. 8, N%&, NASW, SEXSW X, and SEX; 
Sec. 9; 

Sec. 10, SW%NW¥% and SW; 

Sec. 14, SW%NW% and SW4; 

Sec. 15, NW%NE%, S4NE%, Wk, and SEX; 
Sec. 16; 

Sec. 17, EX; 

Sec. 20, EXE%; 

Secs. 21 and 22; 

Sec. 23, WKNE%, W, and SEX; 

Sec. 25, WKNW¥ and SW%; 

Secs. 26, 27, and 28; 

Sec. 29, EXE; 

Sec. 33, N% and N%S%; 

Sec. 35; 

Sec. 36, WXE% and W%. 


T. 34N., R. 7.E., 


Sec. 30; 

Sec. 31, lots 1 to 8, inclusive, NEXNE%, 
S&NEX, SEXNW%, NEXSW%, and 
NSE. 

T.12N., R: 8 E., Partly unsurveyed, 

Sec. 1, lots 1 to 5 inclusive; 

Sec. 7, lots 7, 8, and 15; 

Sec. 9, lots 3, 6, and 7, NW%SE%; 

Sec. 10, lots 1, 2, 3, 7, and 8, NW%SW%, and 
N¥SEX; 

Sec. 11, lots 1, 2, 3, 5, to 10, inclusive, 
SEXNE%, NWX%SW4, and SEX; 

Sec. 12, lots 5, and 6, and SEXSW%; 

Sec. 14, lots 1, 2, 4, 8, and 9, EXNW 4%, and 
NX%SW4; 

Secs. 15 and 16; 

Sec. 17, lots 1 to 8, inclusive; 10 to 16, 
inclusive, and 21, and S4NWX%SE%; 

Sec. 18; 

Sec. 19, lots 1 to 10, inclusive, NEX4NE%, 
and S4N; 

Sec. 20, lots 1 to 8, inclusive, S¥N %,.and 
NWYNWX; 

Sec. 21, lots 1 to 9, inclusive, SEXYNE%,; 

Sec. 22, NW%. 


T.15N., R.11 E., 


Secs. 5 and 6 outside national forest 
boundary; 

Sec. 7; 

Secs. 8 and 17 outside national forest 
boundary; 

Secs. 18 and 19; 

Sec. 20, N% outside national forest 
boundary. 


Snoqualmie National Forest 


T.13 N.,R.3E., 


Secs. 1 to 17, inclusive; 

Sec. 18, SEXSE%; 

Sec. 22, lots 1 to 8, inclusive; 

Sec. 23, lots 1 to 7, inclusive, N¥NE%, 
SEXNE%, NEXNW%, and NE%SE; 


Sec. 24. 
T.14N.,R.3E., 
Entire township. 
T. 15 N.,R. 3 E., 
Secs. 31 to 34, inclusive. 
T.13N., R.4E., 
Sec. 1; 
Sec. 2, lots 1 and 2, and S¥NEM%; 
Secs. 3 to 9, inclusive; 
Sec. 10, N% and SW; 
Sec. 11; 
Sec. 12, WKNW% and SW; 
Sec. 13, lots 1, 2, and 3, NW%NEX, and 
NW4; 
Secs. 15 to 18, inclusive; 
Sec. 19, lots 1, 2, 5, 6, 7, and 8, NW¥%NE%, 
and NEXNW4; 
Sec. 20, lots 1 to 6, inclusive, NE%, 
NENW 4X, and NEX%SE4%; 
Secs. 21 and 23; 
Sec. 26, lot 4; 
Sec. 27, lots 1 to 6, inclusive, NW%NE%, 
NW, and NW¥%SWX; 
Sec. 28, lots 1, 2, 3, and 4, S4NE%, and 
NX¥SEX. 
.14N.,R.4E,, 
Secs. 1 to 11, inclusive; 
Sec. 12, lot 4, W%E%, and Wk; 
Secs. 13 to 35, inclusive; 


Sec. 36, lots 3 and 4, ESSW%, and W%SE%. 


.15N.,R.4E., 

Sec. 21, lots 1 to 5, inclusive, S4SW%, and 
SWY4SEX; 

Sec. 22, lots 1, 2, 3, and 4, and N¥S%; 

Sec. 26, lot 2, S4NW%, and SW%; 

Secs. 27 and 28; 

Sec. 29, Lot 1, SEXNE%, and EXSE%,; 

Secs. 30, 32, 33, and 34; 

Sec. 35, lots 3, and 4, NW%, and N¥SWk,. 

.15N.,R.7E., 

Sec. 5, lots 2, 3, and 4, SW%NEK, SA4NW%, 
SW*%, and W¥SEX; 

Sec. 6, lots 3 to 7, inclusive, SEXNW%, 
EXSW\, and SEX; 

Secs. 7 and 8; 

Sec. 9, WKSWK; 

Sec. 16, WEW; 

Sec. 17; 

Sec. 18, NE%; 

Sec. 19; 

Sec. 2i, WKWX; 

Sec. 28, WKNW¥% and NW4SW%,; 

Sec. 30, lots 5 and 6, N4NE%, SEXNE, 
NEX%XNW X, and S¥SEX; 

Sec. 31, EXNEX; ‘ 

Sec. 32, E4, N4ENW%, SWXNW4, and 
SEXSWX. 

.16N.,R.7E., 

Sec. 18, lots 3 and 4, EXSW%, and 
SWSEX; 

Sec. 19; 

Sec. 20, SW; 

Sec. 29, WX; 

Secs. 30, and 31; 

Sec. 32, WX. 

.17N.,R. 7 E., 

Sec. 4, lots 1, 2, 3, 4, 11, and 12; 

Sec. 8, N4NE% and NW\; 

Sec. 18, lots 1, 2, 3, and 4, NW4NEX, 
S4NEX, EW, N¥SEX, and SW SEK; 

Sec. 20, SENW% and S%; 

Sec. 30, NE% and NEXNW 4. 

.18N., R. 7 E., 

Sec. 6, W%SEX; 

Sec. 18; 

Sec. 20, NWXYNW%; 
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Sec. 30, lots i, 2, 3, and 4, WK&NEX, EXW%, 
and SEX; 
Sec. 32. 
T. 15 N., R. 11 E., 
Secs. 1 to 4, inclusive; 
Sec. 8 within national forest boundary; 
Secs. 9 to 15, inclusive; 
Secs. 16 to 17 within national forest 
boundary; 
Sec. 20, N¥% within national forest 
boundary; 
Sec. 21, NX; 
Sec. 22, NE%, NENW%, NEX%SE%, and 
S%SEX; 
Secs. 23 to 26, inclusive; 
Sec. 27, NEX, NEXNW%, S¥NW4, and SX; 
Secs. 34, 35, and 36. 
T.13 N., R. 13 E., unsurveyed, 
Entire township. 
T.14N., R. 13 E., unsurveyed, 
Entire township. 


Gifford Pinchot National Forest 


T. 12 N., R.7 E., 

Sec. 1 to 6, inclusive; 

Sec. 9, lots 1 to 12, inclusive, and S¥SE; 

Sec. 10, lots 1 to 10, inclusive; 

Sec. 11, lots 1 to 8, inclusive; 

Sec. 12, lots 1 to 8, inclusive; 

Sec. 24, lots 8 to 15, inclusive; 

Secs. 25 and 26; 

Sec. 27, lots 2 to 9, inclusive, and HES 175; 

Sec. 28, lots 1 to 10, inclusive, and N¥NE%; 

Sec. 29, NEX% and Sk; 

Sec. 30, lot 6, SEXSW%, NEX%SEX%, and 
S%SEX; 

Secs. 31 to 36, inclusive. 

.12 N., R. 8 E., partly unsurveyed, 

Sec. 1, lots 6 to 16, inclusive, SW%NW %, 
and NEX%SWX; 

Secs. 2 to 6, inclusive; 

Sec. 7, lots 1 to 6, inclusive, 9 to 14, 
inclusive, NE%, EXNW%, NE%SW %, and 
NXSEX; 

Sec. 8; 

Sec. 9, lots 1, 2, 4, and 5, W4&NEX%, NW%, 
and N¥SW4; 

Sec. 10, lots 4, 5, and 6, NW%NE%, and 
NW; 

Sec. 11, lots 4, 11, 12, 14, and 15, and 
NWYNW4; 

Sec. 12, SEX; 

Sec. 13; 

Sec. 14, lots 6, 7, 11 to 15, inclusive, 
SEX%NEX, and EXSE%; 

Sec. 17, lots 18, 19, and 20, NEXNW4%, and 
NX%NEX; 

Sec. 19, lot 11, SEXSW%, and S¥SEM; 

Sec. 20, lot 9, SEXSW%, and S&SEK; 

Sec. 21, lots 10 to 14, inclusive, S4SW%, 
and SW\SE%; 

Sec. 22, lots 1 to 7, inclusive, SEXNE%, 
SEXNW%, NEXSEX%, and S&SEX. 

T. 15 N., R. 11 E., 

Sec. 29, S¥S4%; 

Sec. 31, EXE%; 

Sec. 32. 


Gifford Pinchot and Snoqualmie National 
Forests 
T.15N., R.11 E., 
Sec. 28, S¥S%; 
Sec. 33. 
Mt. Baker National Forest 
T. 39 N., RK. 6E., 
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Secs. 23 and 26. 

T. 34N.,R.7E., 
Secs. 4 to 9, inclusive; 
Secs. 16 to 21, inclusive; 
Secs. 28, 29, 32, and 33. 


The areas described aggregate 
approximately 714,000 acres in king, 
Lewis, Pierce, Skagit, Thurston, 
Whatcom, and Yakima Counties. 

2. At 7:30 a.m., on August 26, 1982, the 
national forest lands will be open to 
such forms of disposition as may by law 
be made of national forest lands. 

3. At 7:30 a.m. on August 26, 1982, the 
lands described in paragraph 1, except 
where subject to the provisions of 
existing withdrawals and except where 
the mineral estate has been conveyed 
from United States ownership, will be 
open to nonmetalliferous mineral 
location under the United States mining 
laws. 

4. The lands described in pararaph 1, 
except where subject to the provisions 
of existing withdrawals and except 
where the mineral estate has been 
conveyed from United States ownership 
have been and continue to be open to 
location under the United States mining 
laws as to metalliferous minerals and to 
applications and offers under the 
mineral leasing laws. 

Inquiries concerning the lands should 
be addressed to the State Director, 
Bureau of Land Management, P.O. Box 
2965, Portland, Oregon 97208. 

Garrey E. Carruthers, 

Assistant Secretary of the Interior. 
July 21, 1982. 

(FR Doc. 82-20532 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


FEDERAL MARITIME COMMISSION 


46 CFR Part 536 


{General Order 13, Amdt. No. 11; Docket 
No. 81-50] 


Per Container Rates, Tariff Filing 
Regulations Applicable to Carriers and 
Conferences in the Foreign Commerce 
of the United States 


AGENCY: Federal Maritime Commission. 
ACTION: Enlargement of time to file 
petition for reconsideration; delay of 
effective date. 


SUMMARY: This extends the time for 
filing petitions for reconsideration of 
final rules in this proceeding concerning 
per container rates, and defers the 
effective date of such rules. These 
actions are at the request of affected 
parties who have demonstrated 
circumstances warranting grant of 
additional time. 


DATE: Effective date of rules—October 
12, 1982. Petitions for reconsideration 
shall be filed on or before July 29, 1982. 
ADDRESS: 

For further information contact: James 
A. Warner, Chief, Office of Foreign 
Tariffs, Federal Maritime Commission, 
1100 L Street, NW., Washington, D.C. 
20573, (202) 523-5827. 

SUPPLEMENTARY INFORMATION: Final 
rules in subject proceeding were 
published on June 14, 1982 (47 FR 25532) 
to become effective August 13, 1982. 

Counsel for several conference/rate 
agreements has requested a 
postponement of the effective date of 
the rules for 60-90 days and 
concurrently has requested a 30-day 
extension of time within which to file a 
petition for reconsideration. 

Under the circumstances, i.e., that the 
final rules are a significant departure 
from past practice, the effective date of 
the rules will be postponed for 60 days 
in order to allow time for compliance 
and to deal with the petitions for 
reconsideration. The request for an 
extension of time to file a petition for 
reconsideration, will be granted, but 
limited to 15 days. 

Accordingly, it is ordered that any 
petitions for reconsideration shall be 
filed on or before July 29, 1982 and the 
effective date of final rules is extended 
to and including October 12, 1982. 

By the Commission. 

Francis C. Hurney, 

Secretary. 

[FR Doc. 82-20499 Filed 7-28-82; 8:45 am} 
BILLING CODE 6730-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 2 and 97 
[FCC 82-302] 


Amendment To Extend to Two 
Additional Military Areas the 50-Watt 
Power Limit in a Certain MHz 
Frequency Band; and to Enlarge the 
Restricted Areas Around Two Other 
Military Locations 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


SUMMARY: This document amends Parts 
2 and 97 of the Commission's Rules to 
extend to two additional military areas 
the 50-watt power limit for amateur 
radio stations operating in the 420-450 
MHz frequency band; and, to enlarge the 


_ restricted areas around two other 


military locations. This action is 
necessary to minimize interference to 
government operations. 
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DATE: Effective August 16, 1982. 


ADpRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
John Small, Private Radio Bureau, 
Washington, D.C. 20554 (202) 632-4964 
or (202) 632-7197. 


SUPPLEMENTARY INFORMATION: 
Adopted: July 1, 1982. 
Released: July 8, 1982. 
By the Commission: 


1. The National Telecommunications 
and Information Administration (NTIA), 
United States Department of Commerce, 
concurring in the recommendation of the 
Interdepartment Radio Advisory 
Committee (IRAC), has requested that 
Footnote US 7 to § 2.106, Table of 
Frequency Allocations, be amended to 
require that the 50-watt transmitter 
power limit for amateur radio stations 
operating in the 420 to 450 MHz 
frequency band apply also to two 
additional military areas. NTIA also 
requested that the restricted areas 
around two military locations already 
specified in our rules be enlarged. NTIA 
said that amendment of US 7 is 
necessary to protect stations in the 
Government Radiolocation Service, 
operating in the 420 to 450 MHz 
frequency band, which have been 
adversely affected by Non-Government 
radio operations. Amateur radio use is 
on a secondary basis to the Government 
usage in that band. Case-by-case 
coordination is the standard procedure 
followed when more than 50 watts is 
requested to be used in the military 
restricted areas in order to assure that 
information concerning sources of 
interference is available. 

2. The Commisson is herein amending 
§ 2.106, Table of Frequency Allocations, 
Footnote US 7, to (1) add circles with a 
160-kilometer (100-mile) radius around 
Elmendorf Air Force Base, Alaska, and 
Grand Forks Air Force Base, North 
Dakota; and, (2) to extend the radius at 
Otis Air Force Base, Massachusetts, 
from 80 kilometers (50 miles) to 160 
kilometers (100 miles) and the radius at 
Beale Air Force Base, California, from 80 
kilometers (50 miles) to 240 kilometers 
(150 miles). 

3. We are also amending § 97.61(b)(7) 
of the Commission’s Rules for the 
Amateur Radio Service to agree with the 
amendments to Footnote US 7. 

4. The specific rule amendments that 
we are adopting are set forth in the 
Appendix. Authority for the 
amendments is contained in sections 4(i) 
and 303(r) of the Communications Act of 
1934, as amended. We are dispensing 
with the prior notice and public 
procedure provisions of ihe 
Administrative Procedure Act as 
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unnecessary (See 5 U.S.C. 553(b)(3)(B)) 
since national defense considerations 
(protection of air defense radar sites) 
require that Government radio 
operations be protected from potential 
interference from Amateur radio 
stations. 

5. Accordingly, it is ordered, effective 
August 16, 1982, That Parts 2 and 97 of 
the Commission's Rules are amended as 
set forth in the attached Appendix. 

6. Information concerning these rule 
changes may be obtained from John 
Small, (202) 632-4964 or (202) 632-7197. 


List of Subjects 

47 CFR Part 2 
Radio. 

47 CFR Part 97 


Defense communications. 


(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 


Appendix 


PART 2—FREQUENCY ALLOCATIONS 
AND RADIO TREATY MATTERS; 
GENERAL RULES AND REGULATIONS 


A. Part 2 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 

Section 2.106 is amended by revising 
Footnote US 7, paragraphs (e) and (f) to 
read as follows. Also, new paragraphs 
(g) and (h) are added to Footnote US 7. 


§ 2.106 Table of frequency allocations. 
* * * + o 


U.S. Footnotes 


* * * 


US 7 ee 

(a) “* « 

(b) *“* * 

(c) ** * 

(d) 7 * *. 

(e) In the State of Massachusetts within a 
160-kilometer (100 mile) radius around 
locations at Otis Air Force Base, 
Massachusetts (latitude 41° 45’ North, 
longitude 70° 32’ West). 

(f) In the State of California within a 240- 
kilometer (150 mile) radius around locations 
at Beale Air Force Base, California (latitude 
39° 08’ North, longitude 121° 26” West). 

(g) In the State of Alaska within a 160- 
kilometer (100 mile) radius around locations 
at Elemendorf Air Force Base, Alaska 
(latitude 64° 17’ North, longitude 149° 10’ 
West). 

(h) In the State of North Dakota within a 
160-kilometer (100 mile) radius around 
locations at Grand Forks Air Force Base, 
North Dakota (latitude 48° 43’ North, 
longitude 97° 54’ West). 


* * * 


PART 97—AMATEUR RADIO SERVICE 


B. Part 97 of Chapter I of Title 47 of 
the Code of Federal Regulations is 
amended, as follows: 

1. In § 97.61 paragraph (b)(7) is 
amended by revising subdivisions (v) 
and (vi), and adding new subdivisions 
(vii) and (viii), as follows: 


§ 97.61 Authorized frequencies and 
emissions. 

(b) * * * 

(7) e-@ Ss 

(v) In the State of Massachusetts 
within a 160-kilometer (100 mile) radius 
of 41° 45’ N., 70° 32’ W. 

(vi) In the State of California within a 


240-kilometer (150 mile) radius of 39° 08’ 


N., 121° 26’ W. 
(vii) In the State of Alaska within a 


160-kilometer (100 mile) radius of 64° 17’ 


N., 149° 10’ W. 

(viii) In the State of North Dakota 
within a 160-kilometer (100 mile) radius 
of 48° 43’ N., 97° 54’ W. 

* * * * a 
(FR Doc. 82-20539 Filed 7-28-82; 8:45 am} 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[BC Docket No. 82-127; RM-3986] 


Radio Broadcast Services; FM 
Broadcast Station in Comobabi, Ariz.; 
Changes Made in Table of 
Assignments 


AGENCY: Federal Communications 
Commision. 


ACTION: Final rule. 


sumMARY: Action taken herein assigns 


and reserves FM Channel *276A at 
Comobabi, Arizona, for noncommercial 
educational use, in response to a 
petition filed by O'odham 
Communications, Inc. The assignment 
could provide a first noncommercial 
educational broadcast service to 
Comobabi. 

DATE: Effective: September 20, 1982. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554 
FOR FURTHER INFORMATION CONTACT: 
D. David Weston, Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Report and Order; Proceeding 
Terminated 


Adopted: July 15, 1982. 
Released: July 20, 1982. 
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1. The Commission has before it for 
consideration a notice of proposed rule 
making, 47 FR 11727, published March 
18, 1982, in response to a petition filed 
by O'odham Communications, Inc. 
(“petitioner”), proposing the assignment 
of FM Channel *276A to Comobabi, 
Arizona, and reservation of that channel 
for noncommercial educational use. 
Supporting comments were filed by the 
petitioner in which it restated its intent 
to apply for the channel, if assigned. No 
oppositions to the proposal were 
received. 


2. Petitioner has submitted 
information with respect to Comobabi 
as to its needs for first local broadcast 
service and for reserving the channel for 
noncommercial educational use. 
However, in view of the action taken in 
Revision of FM Assignment Policies and 
Procedures, BC Docket No. 80-130, 47 
FR 26624, published June 21, 1982, this 
information is no longer relevant. 


3. The Commission has obtained 
Mexican concurrence in the proposed 
assignment of Channel *276A to 
Comobabi, Arizona, since that 
community is located within 320 
kilometers (200 miles) of its border. We 
believe that the public interest would be 
served by the assignment of Channel 
*276A to Comobabi since it could 
provide a first noncommercial 
educational broadcast service. We note 
that we do not usually assign and 
reserve commercial channels for 
noncommercial educational use. 
However, here it has been shown that 
because of the Mexican assignments 
near the border, no reserved channels 
are available for use at Comobabi. See 
Burlington and Newport, Vermont, 47 
R.R. 2d 786 (1979). 


4. Accordingly, pursuant to the 
authority contained in sections 4(i), 
5(d)(1), 303(g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.281 and 0.204(b) of 
the Commission's Rules, it is ordered, 
That effective September 20, 1982, the 
FM Table of Assignments, § 73.202(b) of 
the Commission’s Rules, is amended 
with respect to the following community 
as follows: 








5. It is further ordered, That this 
proceeding is terminated. 

6. For further information concerning 
this proceeding, contact D. David 
Weston, Broadcast Bureau, (202) 632- 
7792. 
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(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 
Federal Communications Commission. 


Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

[FR Doc. 82-20483 Filed 7-28-82; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 
[BC Docket No. 82-188; RM-3990] 


Radio Broadcast Services; FM 
Broadcast Station in Panama City and 
Apalachicola, Fla; Changes Made in 
Table of Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This action assigns a fourth 
Class C FM channel to Panama City, 
Florida, in response to a petition filed by 
Sid McDonald and Rick Warren. In 
addition we are dismissing a petition 
filed by William R. Batteiger, to assign 
Channel 249A to Apalachicola, Florida, 
due to a lack of interest by the petitioner 
or other interested parties. 


DATE: Effective: September 20, 1982. 


ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 


Montrose H. Tyree, Broadcast Bureau, 
(202) 632-7792. 


SUPPLEMENTARY INFORMATION: 
' List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Report and Order; Proceeding 
Terminated 


Adopted: July 15, 1982. 
Released: July 20, 1982. 


1. The Commission has before it the 
Notice of Proposed Rule Making, 47 Fed. 
Reg. 16652, published April 19, 1982, 
considering two separate petitions. The 
first proposal was submitted by Sid 
McDonald and Rick Warren 
(“petitioners”), requesting the 
assignment of Class C Channel 278 to 
Panama City, Florida, as its fourth FM 
allocation. Petitioners filed comments in 
support of their proposals.’ The second 


’ After the date for filing comments, petitioners 
submitted supplemental comments. These 
comments pointed out that the Commission should 
proceed with the Panama City proposal and deal 
with the absence of interest in Apalachicola 
separately, noting that the proposed assignments 
are not mutually exclusive. 


proposal was submitted by William R. 
Batteiger (“petitioner”) requesting a first 
FM assignment to Apalachicola, Florida. 
No party has expressed an interest in 
this assignment. 

2. In comments, petitioners for 
Channel 278 at Panama City, 
incorporated by reference the 
information previously submitted. 
Petitioners restated their intention to 
apply for Channel 278, if assigned. 

3. In view of the fact that the 
assignment could provide a fourth FM 
station to Panama City, Florida, the 
Commission believes that the public 
interest would be served by assigning 
Channel 278 to that community. The 
transmitter site is restricted to 18.6 miles 
southeast of the city to meet the spacing 
requirements to Station WQUH (FM), 
Defuniak, Florida. 

4. However, we have no continuing 
expression of interest in the 
Apalachicola proposal in response to 
our Notice. It is our general policy to 
refrain from assigning channels for 
which we have no commitment from any 
party that the channel, if assigned, will 
be put to use. See, e.g., Williams, 
Arizona, 47 FR 20827, published May 14, 
1982, and paragraph 2 of the Appendix 
to the Notice of Proposed Rule Making. 
Thus we have dismissed the request for 
lack of continuing interest by any party 
in the proposal. 

5. Accordingly, pursuant to sections 
4(i), 5(d)(1), 303(g) and (r) and 307(b) of 
the Communications Act of 1934, as 
amended, and §§ 0.281 and 0.204(b) of 
the Commission's Rules, it is ordered, 
That effective September 20, 1982, the 
FM Table of Assignments, § 73.202(b) of 
the Commission's Rules, is amended 
with regard to the following community: 


Panama City, Florida 


6. It is further ordered, That the 
proposal of William R. Batteiger to 
assign Channel 249A to Apalachicola, 
Florida, is dismissed. 

7. It is further ordered, That this 
proceeding is terminated. 

8. For further information concerning 
this proceeding, contact Montrose H. 
Tyree, Broadcast Bureau, (202) 632-7792, 
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

[FR Doc. 62-20485 Filed 7-28-82; 8:45 am] 

BILLING CODE 6712-01-M 


223, 253, 278, 
300 
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47 CFR Part 73 
[BC Docket No. 82-126; RM-4019] 


Radio Broadcast Services; FM 
Broadcast Station in Cordell, Okla.; 
Changes Made in Table of 
Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: Action taken herein assigns 
Channel 257A to Cordell, Oklahoma, as 
its first FM assignment in response to a 
petition filed by Washita County 
Broadcasting. 


DATE: Effective: September 20, 1982. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
D. David Weston, Broadcast Bureau, 
(202) 632-7792. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Report and Order; Proceeding 
Terminated 


Adopted: July 15, 1982. 
Released: July 20, 1982. 


1. The Commission has before it for 
consideration a Notice of Proposed Rule 
Making, 47 FR 11733, published March 
18, 1982, in response to a petition filed 
by Washita County Broadcasting 
(“petitioner”), proposing the assignment 
of FM Channel 257A to Cordell, 
Oklahoma, as that community's first FM 
assignment. Supporting comments were 
filed by petitioner in which it restated 
its intent to apply for the channel, if 
assigned. No oppositions to the proposal 
were received. 

2. Petitioner has submitted 
information with respect to Cordell as to 
its need for a first FM channel 
assignment. However, in view of the 
action taken in Revision of FM 
Assignment Policies and Procedures, BC 
Docket 80-130, 47 FR 26624, published 
June 21, 1982, this information is no 
longer relevant. 

3. We believe the public interest 
would be served by the assignment of 
Channel 257A to Cordell, Oklahoma. An 
interest has been shown for its use and 
such assignment could provide the 
community with a first local aural 
broadcast service. 

4. Accordingly, pursuant to the 
authority contained in sections 4(i), 
5(d)(1), 303 (g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and § 0.281 and 0.204(b) of the 
Commission's Rules, it is ordered, That 
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effective September 20, 1982, the FM 
Table of Assignments, § 73.202(b) of the 
Commission's Rules, is amended with 
respect to the community below as 
follows: 


5. It is further ordered, That this 
proceeding is terminated. 

6. For further information concerning 
this proceeding, contact D. David 
Weston, Broadcast Bureau, (202) 632- 
7792, - 

(Secs. 4, 303, 48 Stat. as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

[FR Doc. 82-20484 Filed 7-28-82; 8:45 am} 

BILLING CODE 6712-01-M 


47 CFR Part 73 
[BC Docket No. 80-494; RM-3597; RM-3754] 


Radio Broadcast Services; FM 
Broadcast Station Appomattox and 
Farmville, Va.; Changes Made in Table 
of Assignments 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


SUMMARY: This action assigns FM 
Channel 274 to Appomattox, Virginia, at 
the request of Hubbard Broadcasting. A 
mutually exclusive request by HTB, Inc., 
for modification of Channel 296A in 
Appomattox was denied due to other 
expressions of interest. The assignment 
of Channel 274 to Farmville, requested 
by Everette Broadcasting Co., was also 
denied. 

DATE: Effective: July 21, 1982. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Edythe Wise, Broadcast Bureau (202) 
632-6302. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Report and Order; Proceeding 
Terminated 


Adopted: July 16, 1982. 
Released: July 21, 1982. 


1. Before the Commission is the Notice 
of Proposed Rule Making, 45 FR 63532, 


released September 25, 1980, and the 
Request for Supplemental Information, 
46 FR 60480, published December 10, 
1981. The Notice proposed to assign 
Channel 274 to, and delete Channel 
296A from, Appomattox, Virginia, or, in 
the alternative, to assign Channel 274 to 
Farmville, Virginia.’ In the Notice, 
Everette Broadcasting (“Everette”), the 
proponent of the assignment of Channel 
274 to Farmville, was requested to 
provide information on the provision of 
first and second service to any outlying 
areas. HTB, Inc. (HTB), licensee of 
Station WTTX(AM) and WITX-FM, 
Appomattox, and proponent for the 
substitution of Channel 274 for Channel 
296A, was requested to provide a 
preclusion study as well as information 
on first and second service,? 

2. In response to the Commission's 
Notice, Everette filed comments stating 
that the assignment to Farmville would 
provide a second FM service to 5,127 
persons in an area of 950 square 
kilometers (368 square miles) and a 
second nighttime aural service to 3,481 
persons in an area of 700 square 
kilometers (263 square miles). HTB filed 
comments restating its interest in 
changing its license in Appomattox from 
Channel 296A to Channel 274 and 
suggesting Channel 244A for Farmville. 
HTB’s engineering shows that it would 
provide second FM service to 17,440 
persons in an area of 1,750 square 
kilometers (441 square miles). HTB 
argues that if Channel 274 replaces 
Channel 296A in Appomattox, the latter 
channel could be assigned to any of 
three locations. These locations could be 
selected from a number of communities. 
Fletcher Hubbard (“Hubbard”) filed 
comments and a counterproposal 
seeking the addition of Channel 274 to 
Appomattox for which it would apply 
but-with the retention of 296A in that 
community. Genesis Communications 
(“Genesis”) filed comments and a 
Petition for Rule Making asking that 
Channel 296A be assigned to Bedford, 
Virginia, if we adopt HTB’s proposal.® 


‘It is noted that population figures given in the 
Notice were from the 1970 U.S. Census. Figures now 
available from the U.S, Census 1980, Advance 
Report are: Farmville (6,076), Prince Edward County 
(16,456), Appomattox (1,345), and Appomattox 
County (11,971). 

? HTB provided information concerning the 
preclusion impact of its proposal. However, in view 
of the action taken in BC Docket 80-130, Revision of 
FM Assignment Policies and Procedures, 47 FR. 
26624, published June 21, 1982, this information is no 
longer needed, 

> This petition is being held in abeyance pending 
resolution of this proceeding. 
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3. Everett submitted Reply Comments 
stating that the assignment of Channel 
274 to Farmville would provide second 
nighttime aural service to 3,481 persons 
in an area of 700 square kilometers (263 
square miles). HTB filed a Reply in 
which it said that Appomattox should 
be favored because its proposal would 
provide the community with its first 
Class B local service while assignment 
of Channel 274 to Farmville would 
provide the second Class B local service. 
HTB repeated that the deletion of 
Channel 296A from Appomattox would 
make it available to as many as three 
other communities. HTB submitted a 
revised engineering showing indicating 
that second FM service would be 
provided to 17,953 persons in an area of 
1850 square kilometers (716 square 
miles) and second nighttime aural 
service would be provided to 13,698 
persons in an area of 1500 square 
kilometers (582 square miles). HTB 
alleges that Hubbard’s probable purpose 
is to serve Lynchburg which he could 
better accomplish by using Channel 
296A there—were it deleted from 
Appomattox. 

4. On December 3, 1982, the 
Commission issued a Request for 
Supplemental Information, supra, as to 
the intentions of the various parties. 
Genesis, HTB, Hubbard and Everette all 
responded that they were still 
interested. In addition, Appomattox 
Broadcasting Company (“ABC”) 
expressed an interest in the assignment 
of Channel 274 to Appomattox. Both 
Hubbard and ABC argued that HTB 
should not be permitted to withdraw. 

5. Genesis filed a reply to the 
responses stating that the most efficient 
use of the spectrum would be the 
assignment of Channel 274 to 
Appomattox and the assignment of 
Channel 269A to Bedford. HTB also 
replied to the responses, stating that the 
reply of ABC should be stricken since it 
is not a party to this proceeding, and 
asserting that Hubbard has not made a 
serious demonstration of interest. HTB 
requested that the Commission either 
modify the operation of WTTX-FM to 
specify operation on Channel 274 or 
dismiss HTB’s petition for allocation of 
Channel 274 to Appomattox. 

6. HTB suggested that the Commission 
can grant its modification and assign 
Channel 244A to Farmville. However, 
Farmville has not requested a Class A 
channel and we do not believe such an 
assignment is appropriate given the 
circumstances described below. 

7. After careful consideration, we 
have decided that the public interest 
would be served by the assignment of 
Channel 274 to Appomattox. In Revision 
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of FM Assignment Policies and 
Procedures, 47 FR 26624, published June 
21, 1982, the Commission adopted the 
following priorities in assigning new FM 
channels: 

(1) First full-time aural service. 

(2) Second full-time aural service. 

(3) First local service. 

(4) Other public interest matters. 

Only second full-time aural service is 
relevant here. HTB's figures indicate 
that assignment to Appomattox would 
provide a second nighttime aural service 
to 13,698 persons in 1500 square 
kilometers (582 square miles). According 
to Everette, assignment of Channel 274 
to Farmville would provide second 
nighttime aural service to 3,481 persons 
on 700 square kilometers (263 square 
miles). Thus the priorities provide a 
clear choice—the assignment of Channel 
274 to Appomattox. A 

8. As for HTB’s request to modify its 
license to specify Channel 274 at 
Appomattox, it is Commission policy to 
grant a proposed modification from a 
Class A to a Class B channel where no 
other party has expressed an interest in 
applying for the newly assigned Class B 
channel. See, Cheyenne, Wyoming, 62 
F.C.C. 2d 63 (1976). This procedure is 
designed to avoid needless delay and 
expense in allowing the existing 
licensee to upgrade its station where 
there is no other interest in the higher 
class of channel. However, where 
another interest is expressed, 
modification in this manner is not 
possible without comparative 
consideration of other mutually 
exclusive interest, Ashbacker v. U.S., 
326 U.S. 327 (1945), Cheyenne, 

Wyoming, supra. Although HBT claims 
that Hubbard has not demonstrated a 
serious interest, Hubbard maintains that 
he is interested. The Commission cannot 
test the validity of Hubbard's interest 
without a hearing. Therefore, the 
Cheyenne procedure cannot be utilized 
here to permit HTB to obtain the Class B 
Channel. See Ft. Smith, Arkansas and 
Poteau, Oklahoma, 47 FR 23189, 
published May 27, 1982. 

9. HTB has requested that its petition 
be withdrawn if the Commision does not 
grant modification. In support of its 
request, HTB cites Bonita Springs, 
Florida et. al., 45 R.R. 2d 1585 (1979), in 
which a licensee was permitted to 
withdraw its proposal in the face of 
other parties having expressed an 
interest in applying for the proposed 
facility. However, the situation in Bonita 
Springs, supra, is distinguishable. In 
Bonita Springs, the assignment of a 
Class C Channel could not be made 
without deletion of the existing Class A 
channel. Therefore, if the petitioner had 


not been permitted to withdraw, it 
would have risked losing its existing 
license in a comparative hearing. A 
similar situation existed in Statesboro, 
Georgia, 40 R.R. 2d 1021 (1977), another 
case in which a petitioner was permitted 
to withdraw. Without the option to 


withdraw, the petitioner would not have. 


offered the proposal nor would the 
Commission have suggested the 
proposal on its own motion. Under such 
circumstances, there were no overriding 
reasons to risk removing an existing 
station. 

10. In the instant situation, the 
assignment of Channel 274 would not 
preclude retaining Channel 296A in 
Appomattox. Therefore, HTB would not 
risk losing its existing license in a 
comparative hearing if Channel 274 
were assigned to Appomattox. Prior to 
the adoption of Revision of FM 
Assignment Policies, supra, assignment 
of Channel 274 to Appomattox with the 
retention of Channel 296A in that 
community would have violated the 
Commission's policy against 
intermixture of classes of channels. 
However, in Revision of FM Assignment 
Policies, supra, the Commission decided 
to elimiante its policy against 
intermixture. Thus, even though prior to 
the adoption of Revision of FM 
Assignment Policies, we may have 
permitted HTB to withdraw its petition 
relying on the Commission's policy 
against intermixture, Hubbard (or ABC) 
could simply have come in after 
adoption of Revision of FM Assignment 
Policies and filed a new petition to 
assign Channel 274 to Appomattox, 
arguing that the adoption of Revision of 
FM Assignment Policies removed the 
only reason against assigning Channel 
274 to Appomattox. We believe that 
insisting on such a procedure would be 
to exalt form over substance and 
needlessly delay the assignment of 
Channel 274 to Appomattox for which 
we now have no policy objections. 
Therefore, we will grant Hubbard's 
counterproposal for the assignment of 
Channel 274 to Appomattox with the 
retention of Channel 296A in that 
community. HTB will have the option to 
continue as licensee of Channel 296A 
and apply for Channel 274.4 

11. A site restriction of 12.7 miles 
northeast of Appomattox is necessary to 
avoid short spacing to Stations WAKG 
(Channel 277), Danville, Virginia, and 
WCMzZ (Channel 272A), Crozet, 
Virginia. It should also be noted that the 


*This assignment will require that we return the 
petition of Genesis to assign Channel 296A to 
Bedford, Virginia. This petition could be 
resubmitted at some future date should HTB 
ultimately apply for and obtain the permit for 
Channel 274 at Appomattox. 
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available site area is located within the 
National Radio Astronomy Observatory 
Quiet Zone, and applicants must provide 
notification pursuant to § 73.1030. 

12. In light of the above, we believe 
that the assignment of Channel 274 to 
Appomattox, Virginia, with the retention 
of channel 296A in that community 
would serve the public interest. 

13. Accordingly, pursuant to the 
authority contained in sections 4(i), 
5(d)(1), 303(g) and (r), and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.281 and 0.204(b) of 
the Commission's rules, it is ordered, 
That effective September 20, 1982, the 
FM Table of Assignments, § 73.202(b) of 
the Commission's Rules, is amended as 
follows: 


Appomattox, Virginia 


14. It is further ordered, That the 
request of Everette Broadcasting to 
assign Channel 274 to Farmville, 
Virginia, is denied. , 

15. It is further ordered, That this 
proceeding is terminated. 

16. For further information concerning 
the above, contact Edythe Wise, 
Broadcast Bureau (202) 632-6302. 

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303). 

Federal Communications Commission. 
Martin A. Blumenthal, 

Assistant Chief, Policy and Rules Division, 
Broadcast Bureau. 

[FR Doc. 82-20482 Filed 7-28-82; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 


[BC Docket No. 81-575; RM-3849) 


Radio Broadcast Services; FM 
Broadcast Station in Riverton, 
Wyoming; Changes Made in Table of 
Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summary: Action taken herein grants a 
petition for reconsideration, in response 
to a request filed by Wind River 
Communications, Inc., to substitute 
Class C FM Channel 222 for previously 
assigned Channel 223 at Riverton, 
Wyoming. Petitioner requested the 
substitution to permit greater flexibility 
in site selection. 


paTE: Effective: September 20, 1982. 
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ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Nancy V. Joyner, Broadcast Bureau, 
(202) 632-7792. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Memorandum Opinion and Order; 
Proceeding Terminated 


Adopted: July 15, 1982. 
Released: July 20, 1982. 


1. A petition for reconsideration of the 
Commission's Report and Order, 47 FR 
7432, published February 19, 1982, 
assigning Class C FM Channel 223 to 
Riverton, Wyoming, has been filed by 
Wind River Communications, Inc. 
(“petitioner”). 

2. Petitioner initially requested the 
assignment of Channel 223 to Riverton, 
and FM Table of Assignments was 
amended accordingly. However, 
petitioner states it has discovered that 
the area in which the transmitter could 
be located to accommodate such 
assignment does not include the location 
of existing broadcast facilities where it 
would prefer to be sited. 

3. According to its engineering 
determination, petitioner asserts that 
Channel 222 can be assigned without 
impact on any existing or proposed 
stations or allocations, and would 
provide greater flexibility in site 
selection. Additionally, petitioner 
advises that the area wherein Channel 
222 could be sited may permit its co- 
location with existing facilities, thus 
reducing the potential of an 
environmental impact or air hazard 
considerations. 

4. A staff engineering study reveals 
that the proposed substitution of 
Channel 222 for Channel 223 can be 
made consistent with the minimum 
distance separation requirements of 
§ 73.207(a) of the Commission's Rules. 
Therefore, and in the absence of any 
objection, we shall grant Wind River’s 
petition as requested. 

5. Accordingly, it is ordered, That the 
petition for reconsideration filed by 
Wind River Communications, Inc. is 
granted. 

6. It is further ordered, That effective 
September 20, 1982, the FM Table of 
Assignments, § 73.202(b) of the 
Commission's Rules, is amended with 
respect to the following community as 
follows: 


7. Authority for the above action is 
contained in sections 4{i), 5(d)(1), 303(g), 
and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.204(b) and 0.281 of 
the Commission's Rules. 

8. It is further ordered, That this 
proceeding is terminated. 

9. For further information concerning 
this proceeding, contact Nancy V. 
Joyner, Broadcast Bureau, (202) 632- 
7792. 

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303) 

Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

(FR Doc. 82-20486 Filed 7-28-82; 8:45am] 

BILLING CODE 6717-01-M 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Parts 191 and 195 


{Amdts. No. 191-4 and 195-23; Docket No. 
PS-71] 


Transportation of Natural and Other 
Gas and Hazardous Liquids by 
Pipeline; Change of Telephone Number 
and Addressee for Reporting Leaks 
and Accidents 


AGENCY: Materials Transportation 
Bureau (MTB), DOT. 


ACTION: Final rule; Technical 
amendment. 


SUMMARY: This amendment changes the 
telephone number used by gas and 
liquid operators to report certain leaks 
and accidents from the present toll 
charge number to a toll free number. 
Also, the addressee for written reports 
of leaks and accidents is changed to 
comport with organizational 
responsibilities. This amendment will 
reduce the cost to pipeline operators by 
providing a toll free number that they 
may use, without increasing the cost to 
government. 

DATE: This amendment becomes 
effective October 27, 1982. This date 
provides time for operators to make 
arrangements for compliance. 

FOR FURTHER INFORMATION CONTACT: 
Ralph T. Simmons, 202-426-2392. Copies 
of the amendment may be obtained from 
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the Dockets Branch, Room 8426, 
Materials Transportation Bureau, U.S. 
Department of Transportation, 400 7th 
Street, S.W., Washington, DC 20590. 


SUPPLEMENTARY INFORMATION: 
Telephonic Reports 


At present, § 191.5(b) requires gas 
operators to use the telephone number 
(202) 426-0700 to give notice of certain 
leaks, and § 195.52(b) requires the use of 
the same number by hazardous liquid 
pipeline operators for giving notice of 
certain accidents. The cost of calls is 
paid for by the operators. 

In contrast, carriers who transport 
hazardous materials by modes other 
than pipeline are permitted by 49 CFR 
171.15 to report certain hazardous 
materials incidents to the Department 
on the toll free telephone number 800- 
424-8802 (in Washington, D.C., 426- 
2675). 

Due to administrative changes, it is 
now possible for MTB to receive the 
telephone reports of gas and liquid 
pipeline operators on the same toil free 
number used by other carriers of 
hazardous materials, thus permitting the 
Department to maximize the benefits of 
that phone. This amendment to Parts 191 
and 195 effectuates these changes. It 
will reduce the cost to pipeline 
operators by providing a toll free 
number that they may use, without 
increasing the cost to government. 


Written Reports 


In §§ 191.7, 195.54, 195.58, and 195.62, 
the addressee for submitting written 
reports of leaks and accidents and 
obtaining copies of report forms is 
stated as “Chief, Information Systems 
Division, Transportation Programs 
Bureau.” Due to organizational changes, 
this addressee is changed to 
“Information Systems Manager, 
Materials Transportation Bureau.” 

In the interim until this amendment to 
Parts 191 and 195 takes effect, operators 
may report incidents on either the 
existing or new number and use either 
the old or new addressee. After the 
amendment becomes effective, only the 
new toll free number and addressee may 
be used. 

Because this document does not 
substantively change the requirements 
in Parts 191 and 195 for reporting certain 
pipeline leaks and accidents, notice and 
public procedure are unnecessary, and 
in accordance with 5 U.S.C, 553, the 
amendment is final. 

Also, since the amendment will have 
a positive effect on the economy of less 
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than $100 million a year, will result in a 


cost savings to consumers, industry, and 


government, and no adverse effects are 
anticipated, this action is not “major” 
under E.O. 12291 or “significant” under 
DOT procedures. 


List of subjects 
49 CFR Part 191 


Pipeline safety, Reporting and 
recordkeeping requirements. 


49 CFR Part 195 


Ammonia, Petroleum, Pipeline safety, 
Reporting and recordkeeping 
requirements. 


PART 191—TRANSPORTATION OF 
NATURAL AND OTHER GAS BY 
PIPELINE; REPORTS OF LEAKS 


PART 195—TRANSPORTATION OF 
HAZARDOUS LIQUIDS BY PIPELINE 


In consideration of the foregoing, 
Parts 191 and 195 of Title 49 of the Code 
of Federal Regulations are amended as 
follows: 

1. The authority citation for Part 191 
is: 

Authority: 49 U.S.C. 1671 et seq.; 49 CFR 
1.53 and Appendix A to Part 1. 


2. The authority citation for Part 195 
is: 

Authority: Sec. 203, Pub. L. 96-129, 93 Stat. 
1004, 49 U.S.C. 2002; 49 CFR 1.53 and 
Appendix A to Part 1. 


§§ 191.5 and 195.52 [Amended] 


3. Sections 191.5(b) and 195.52(b) are 
amended by removing the words and 
numerals “area code (202) 426-0700" 
and inserting in their place the words 
and numerals “800-424-8802 (in 
Washington, D.C., 426-2675)”. 


§§ 191.7, 195.54, 195.58, and 195.62 
[Amended] 

4, Sections 191.7, 195.54, 195.58, and 
195.62 are amended by removing, each 
place that it appears, the words “Chief, 
Information Systems Division, 
Transportation Programs Bureau,” and 
inserting in their place the words 
“Information Systems Manager, 
Materials Transportation Bureau,”. 

Issued in Washington, D.C., on July 20, 
1982. 

L. D. Santman, 

Director, Materials Transportation Bureau. 
[FR Doc. 62~20425 Filed 7-28-62; 6:45 am} 

BILLING CODE 4910-60-M 


49 CFR Parts 192 and 193 
[Docket Nos; PS-54 and OPSO-46] 


# Gas Pipeline Facilities; Amendment of 


Safety Standards 


AGENCY: Materials Transportation 
Bureau, Research and Special Programs 
Administration, DOT. 


ACTION: Technical amendment. 


SUMMARY: This document amends units 
of measurement contained in safety 
standards related to joining plastic pipe 
and to liquefied natural gas facilities. 


EFFECTIVE DATE: July 29, 1982. 
FOR FURTHER INFORMATION CONTACT: 
W. Dennis, 202-426-2392. 


SUPPLEMENTARY INFORMATION: In 

§ 192.283(b)(5), regarding the qualifying 
test for procedures to mechanically join 
plastic pipe, the metric conversion of 
100° F is incorrectly stated as 55.6°C. 
The exact conversion is 37.8°C, 
However, there is no justification for the 
degree of precision implied by three 
significant figures in this metric 
conversion under the International 
System of Units (SI). Therefore, in 
accordance with the SI rules for 
conversion and rounding, the correct 
temperature should read 38°C (100°F). 

Section 193.2313(b), regarding welding 
of liquefied natural gas facility piping, 
prohibits oxygen fuel gas welding on 
flammable fluid piping with a service 
temperature below —20°C (—22°F). 
Besides an incorrect conversion, this 
temperature limit is incorrectly 
specified. The history of § 193.2313 (42 
FR 20795), including the industry 
standard on which the rule is based 
(section 6232 of the National Fire 
Protection Association Standard No. 
59A, 1975 edition), gives the correct 
temperature as —20°F (—28.9(°C). 
However, there is no justification for the 
degree of precision represented by a 
metric conversion using three significant 
figures in SI units. Therefore, in 
accordance with the SI rules of 
conversion and rounding, the correct 
temperature should read —29°C 
(—20°F). 

In § 193.2623, relating to LNG tank 
inspection, which reads in part “does 
not impair the structural integrity or 
safety or the tank”, the second term “or” 
is a typographical error and should be 
the term “of”. 

In § 193.2629((a)(2)(ii), pertaining to 
external corrosion control, which reads 
“before October 23, 1981, or within 1 
year after the component is constructed 
or installed, whichever is earlier”, the 
word “earlier” should be “later”. 
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In § 193.2917(a), regarding warning 
signs for liquefied natural gas facilities, 
the metric conversion of 100 feet is 
incorrectly stated as 39 meters. In 
accordance with the SI rules of 
conversion and rounding, the dimension 
should read 30m (100 ft.). 


List of subjects 

49 CFR Part 192 
Pipeline safety. 

49 CFR Part 193 


Fire prevention, Pipeline safety, 
Security measures, Liquefied natural gas 
facilities. 

Accordingly, Parts 192 and 193 of Title 
49 of the Code of Federal Regulations 
are amended as set forth below: 


PART 192—TRANSPORTATION OF 
NATURAL AND OTHER GAS BY 
PIPELINE 


§ 192.283 [Amended] 


1. Section 192.283(b)(5) is amended by 
removing “55.6°C” and adding in its 
place “38°C”. 


PART 193—LIQUEFIED NATURAL GAS 
FACILITIES; FEDERAL SAFETY 
STANDARDS 


§ 193.2313 [Amended] 


2. Section 193.2313(b) is amended by 
removing “—20°C (— 22°F)” and adding 
in its place ““—20°C (—20°F)”. 


§ 193.2623 [Amended] 


3. Section 193.2623, the lead-in text is 
amended by removing the words “or the 
tank”, and adding in their place the 
words “of the tank”. 


'§ 193.2629 [Amended] 


4. Section 193.2629(a)(2)(ii) is amended 
by removing the word “earlier” located 
at the end of the paragraph and adding 
in its place the word “later”. 


§ 193.2917 [Amended] 

5. Section 193.2917(a) is amended by 
removing “39m” and adding in its place 
“30m”. 

6. The authority citation for Part 192 
is: 

Authority: 49 U.S.C. 1672; 49 U.S.C. 1804; 
49 CFR 1.53 and Appendix A of Part 1. 


7. The authority citation for Part 193 
is: 

Authority: 49 U.S.C. 1674a; 49 CFR 1.53 
and Appendix A of Part 1. 

Issued in Washington, D.C., on July 20, 
1982. 
L. D. Santman, 
Director, Materials Transportation Bureau. 
[FR Doc. 62-20446 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-60-M 
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49 CFR Part 195 
[Amdt. 195-22; Docket PS-70] 


Transportation of Hazardous Liquids 
by Pipeline; Correction 


AGENCY: Materials Transportation 
Bureau (MTB), DOT. 
ACTION: Final rule; technical correction. 


SUMMARY: This document corrects 
typographical and other errors within 
the safety regulations for hazardous 
liquid pipelines. 

FOR FURTHER INFORMATION CONTACT: 
Frank Robinson, 202-426-2392. 
SUPPLEMENTARY INFORMATION: Part 195, 
“Transportation of Hazardous Liquids 
by Pipeline,” was reissued by a 
document published on July 27, 1981 (46 
FR 38357), to conform with the 
Hazardous Liquid Pipeline Safety Act of 
1979 (HLPSA) (49 U.S.C. 2001 et seq.) 
and incorporate a number of HLPSA 
provisions into Part 195. Errors in 14 
sections of the text were published in 
that document. These were: 

1. Section 195.2 in the definition of 
“Hazardous liquid” incorrectly uses the 
conjunction “and”, making it unclear 
that petroleum, petroleum products, or 
anhydrous ammonia either singly or in 
combination constitute a “Hazardous 
liquid.” The correct conjunction is “or.” 

2. Section 195.3(b)(1) incorrectly spells 
the street address as “North Avery.” 
The correct street address is “North 
Ervay.” 

3. Section 195.106(e) erroneously cites 
a pipe specification as “APL 5L.” The 
correct citation is “API 5L.” 

4. Section 195.114(b) erroneously 
refers to paragraph (a)(3). The correct 
reference is paragraph (b)(3). 

5. Section 195.118(a) omits a comma 
between the words “marking” and 
“end” and between the words 
“preparation” and “and”, making it 
unclear that marking and end 
preparation are distinct tasks. 

6. Section 195.214(a) erroneously 
refers to §§ 195.218 through 195.234. The 
correct reference is §§ 195.216 through 
195.234. 

7. Section 195,248(a) transposes the 
words “is” and “it” in the phrase “* * * 
so that is it buried below the level of 
cultivation.” The phrase should read 
“* * * 0 that it is buried below the 
level of cultivation.” 

8. Section 195.260(a) incorrectly spells 
the word “permits” as “perimts.” 

9. Section 195.402(e)(1) incorrectly 
spells the word “communicating” as 
“communciating.” 

10. Section 195.402(e)(2) omits a 
comma between the words “facility” 
and “accidental”, making it unclear that 


there are two types of emergencies 
stated. 

11. Section 195.403(a)(2) incorrectly 
spells the word “odorless” as 
“orderless.” 

12. Section 195.406(a)(5) incorrectly 
refers to “lost pressure” rather than 
“test pressure.” 

13. Section 195.420 incorrectly spells 
the word “valve” as “value” in both the 
title of the section and in the text of 
paragraph (a). 

14. Section 195.426 incorrectly spells 
the word “of” as “or” in the first 
sentence in the term “* * * removal of 
scrapers * * *,” 

In view of the foregoing, FR Doc 81- 
21782, appearing on page 38356 in the 
issue of July 27, 1981, is corrected as 
follows: 

1. On page 38361, § 195.2, the 
definition of “Hazardous liquid” is 
corrected by removing “and” and 
inserting in lieu thereof “or”. 

2. On page 38362, § 195.3(b)(1) is 
corrected by removing “Avery” and 
inserting in lieu thereof “Ervay”. 

3. On page 38364, the table in 
§ 195.106(e) is corrected by removing 
“APL 5L” and inserting in lieu thereof 
“API 5L”. 

4. On page 38365, the last sentence of 
§ 195.114(b) is corrected by removing 
“(a)(3)” and inserting in lieu thereof 
“(b)(3).” 

5. On page 38365, § 195.118(a) is 
corrected by removing ‘tend 
preparation” and inserting in lieu 
thereof “, end preparation,”. 

6. On page 38366, § 195.214(a) is 
corrected by removing “195.218” and 
inserting in lieu thereof “195.216”. 

7. On page 38367, the first sentence of 
§ 195.248(a) is corrected by removing “is 
it” and inserting in lieu thereof “it is”. 

8. On page 38368, § 195.260(a) is 
corrected by removing “perimts” and 
inserting in lieu thereof “permits”. 

9. On page 38369, § 195.402(e)(1) is 
corrected by removing “communciating” 
and inserting in lieu thereof 
“communicating”. 

10. On page 38369, § 195.402(e)(2) is 
corrected by removing “facility” and 
inserting in lieu thereof “facility,”. 

11. On page 38370, § 195.403(a)(2) is 
corrected by removing “orderless” and 
inserting in lieu thereof “odorless”. 

12. On page 38371, § 195.406(a)(5) is 
corrected by removing “lost” and 
inserting in lieu thereof “test”. 

13, On page 38372, § 195.420, the 
section heading is corrected by 
removing “Value” and inserting in lieu 
thereof “Valve”, and paragraph (a) is 
corrected by removing “value” and 
inserting in lieu thereof “valve”. 

14. On page 38372, the first sentence of 
§ 195.426 is corrected by removing “or 
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scrapers” and inserting in lieu thereof 
“of scrapers”. 


(49 U.S.C. 2002, 49 CFR 1.53 and Appendix A 
to Part 1) 

Issued in Washington, D.C., on July 20, 
1982. 
L. D. Santman, 
Director, Materials Transportation Bureau. 
[FR Doc. 82-20418 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-60-M 


National Highway Traffic Safety 
Administration 


49 CFR Parts 526 and 533 


[Docket No. FE 82-01; Notice 2] 


Petitions Under the Automobile Fuel 
Efficiency Act of 1980; Procedures 
Relating to Light Truck Fuel Economy 
Standards 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Final rule. 


SUMMARY: This notice issues in final 
form certain fuel economy procedural 
rules which were initially implemented 
on an interim basis. Most of the 
procedures relate to provisions in the 
Automobile Fuel Efficiency Act of 1980 
for granting relief to manufacturers from 
automobile fuel efficiency requirements. 
The balance relates to compliance with 
light truck fuel economy standards. 
Since no comments were received on 
the interim procedures, this notice 
establishes final procedures identical to 
the interim ones. 

DATE: Effective date: July 29, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Richard Strombotne, Office of 
Automotive Fuel Economy Standards, 
National Highway Traffic Safety 
Administration, 400 Seventh Street, SW., 
Washington, D.C. 20590 (202-426-0846). 


SUPPLEMENTARY INFORMATION: The 
Automobile Fuel Efficiency Act of 1980 
(94 Stat. 1821) amended the fuel 
economy provisions of the Motor 
Vehicle Information and Cost Savings 
Act to assist the automobile 
manufacturers in complying with fuel 
economy standards and to promote 
employment in the U.S. automobile 
industry. To obtain this relief, the 1980 
Act requires manufacturers first to file 
petitions or plans with the agency and 
make certain specified showings. On 
February 18, 1982, the agency published 
interim procedures on the required 
contents of these petitions and invited 
comment on those procedures. See 47 FR 
7245. That notice also specified an 
optional procedure for complying with 
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1982 light truck standards. Since no 
comments were received on the interim 
procedures during the established public 
comment period, the agency is now 
adopting those procedures in final form 
without change. 

Two of the petition procedures in the 
interim rules relate to fuel economy 
domestic content requirements. The 
Cost Savings Act specifies that, in 
general, each manufacturer's 
domestically manufactured (i.e., those 
with at least 75 percent U.S. or 
Canadian content) and imported 
automobiles must comply separately 
with average fuel economy standards. 
This provision was originally enacted to 
discourage domestic auto manufacturers 
from merely importing increasing 
numbers of fuel efficient, foreign 
produced vehicles to comply with 
standards, thereby adversely affecting 
U.S. employment. However, the original 
provision could, in certain situations, 
penalize manufacturers which intended 
to transfer production of a foreign 
automobile to the United States or, in 
the case of a foreign manufacturer, to 
begin U.S. production of an existing 
model. Therefore, Congress enacted the 
previously mentioned two exemption 
provisions. 

The first provision applies to foreign 
manufacturers which begin U.S. 
production. Such manufacturers may be 
exempted from domestic content 
requirements if they submit, and 
NHTSA approves, a petition 
demonstrating that granting the 
requested relief would not adversely 
affect employment in the U.S. 
automobile industry. The second 
provision applies to the situation where 
a manufacturer transfers a foreign 
produced automobile to U.S. production. 
To obtain exemption from domestic 
content requirements under that 
provision, a petitioner must show 
(among other things) that it will achieve 
at least 75 percent U.S. content with the 
transferred automobiles by the fourth 
model year after U.S. assembly begins. 
The interim procedures specify the 
required contents for both types of 
petitions. 

The 1980 Act also authorized special 
relief for manufacturers which plan to 
exceed fuel economy standards in a 
future model year, but which may fall 
short of a standard for a year prior to 
that future one. Under the current 
statutory scheme, manufacturers earn 
credits for any model year in which they 
exceed a fuel economy standard. These 


credits may be used to offset civil 
penalties which would otherwise be 
assessed for falling short of a standard 
in any of the three prior or subsequent 
model years. The 1980 Act authorized 
these credits to be available in advance 
where a manufacturer submits and the 
agency approves a plan for earning the 
necessary credits in the future. Approval 
of such a plan eliminates the need for 
manufacturers to pay civil penalties and 
subsequently apply for a refund when 
credits are earned, and also eliminates 
any stigma associated with being in 
violation of a standard. 

The fourth provision of the 1980 Act 
authorizes special relief for 
manufacturers which are unable to 
comply with one or more of the four- 
wheel drive light truck fuel economy 
standards in model years 1982-85. Such 
manufacturers may petition the agency 
to adjust the manner in which average 
fuel economy is calculated for these 
trucks. The 1980 Act requires petitioning 
manufacturers to submit information on 
their abilities to comply with the 
standard and the economic 
consequences of their efforts to comply. 

The final provision in the interim rule 
permitted manufacturers to combine 
their two-wheel drive and four-wheel 
drive light truck fleets in order to 
comply with the 1982 model year fuel 
economy requirements for light trucks. 
When those requirements were 
originally established, 1982 model year 
light trucks were required to comply 
with separate two-wheel drive and four- 
wheel drive standards. Manufacturers’ 
fleets of two-wheel drive trucks were 
required to comply with a standard of 18 
miles per gallon, while the average fuel 
economy of each company’s four-wheel 
drive trucks was required to be at least 
16 miles per gallon. When standards 
were later established for the 1983-85 
model years, the agency set separate 
standards for each of these classes of 
trucks. However, it also set an optional 
combined standard for each 
manufacturer's entire light truck fleet. 
The combined standard was intended to 
achieve essentially the same overall fuel 
efficiency improvement gs the separate 
standards, while giving manufacturers 
the flexibility of making greater 
improvements to one class or the other. 
When the 1983-85 standards were 
established, the agency did not make 
corresponding changes to the 1982 
standards by adding a separate 
combined standard option for that year. 
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However, that conforming change was 
made in the February 18 interim 
procedures, by establishing a 17.5 mile 
per gallon optional combined standard. 

Further information of the final 
procedures can be found at 47 FR 7245 
with the actual text of the procedures 
appearing at 47 FR 7248-50. 

Since this notice makes final existing 
procedures, it is effective immediately. 

For details regarding the agency's 
determination the preparation of a 
regulatory evaluation and regulatory 
flexibility analysis is not necessary, see 
the February 18 notice. To summarize 
those determinations, the agency has 
reviewed the procedures in accordance 
with E.O. 12291 and concludes that the 
rule is not major. Further, the agency 
concludes that the rule is not significant 
under the Department of 
Transportations regulatory procedures. 
Since the economic impact of this rule is 
minimal, a regulatory evaluation is not 
required for this amendment. 

The agency has also considered the 
effect of this rule in relation to the 
Regulatory Flexibility Act and certifies 
that it would not have a significant 
economic impact on a substantial 
number of small entities. There would 
similarly be no signficant impact on a 
substantial number of small government 
jurisdictions and small organizations. 

Finally, the agency has analyzed this 
rule for purposes of the National 
Environmental Policy Act and has 
determined that it would have no 
significant impact on the human 
environment. 

For the reasons set forth in the 
preamble, the agency adopts as final the 
amendments made to Chapter V of Title 
49, Code of Federal Regulations, in 47 FR 
7248-50. 


List of Subjects in 49 CFR Parts 526 and 
533 


Energy conservation, Gasoline, 
Imports, Motor vehicles. 


(Sec. 9, Pub. L. 89-670, 80 Stat. 931 (49 U.S.C. 
1657); sec. 301, Pub. L. 94-163, 89 Stat. 901 (15 
U.S.C. 2002 and 2003); delegation of authority 
at 49 CFR 1.50) 


Issued on July 2, 1982. 
Raymond A. Peck, Jr., 
Administrator. 

[FR Doc. 82-20419 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-59-M 
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INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1033 


[Amendment No. 2 To Eleventh Revised 
Service Order No. 1474] 


Various Railroads Authorized To Use 
Tracks and/or Facilities of Chicago, 
Milwaukee, St. Paul. and Pacific 
Railroad Co.; Debtor (Richard B. 
Ogilvie, Trustee) 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Final rule. 


SUMMARY: Pursuant to Section 122 of the 


Rock Island Railroad Transition and 
Employee Assistance Act, Public Law 
96-254, this order authorizes various 
railroads to provide interim service over 
the Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company, Debtor 
(Richard B. Ogilvie), Trustee, and to use 
such tracks and facilities as are 
necessary for operations. This order 
permits carriers to continue to provide 
service to shippers which would 
otherwise be deprived of essential rail 
transportation. 


EFFECTIVE: 11:59 p.m., July 30, 1982, and 
continuing in effect until 11:59 p.m., 
September 30, 1982, unless otherwise 
modified, amended or vacated by order 
of this Commission. 

FOR FURTHER INFORMATION CONTACT: 
M. F. Clemens, Jr., (202) 275-7840 or 275- 
1559. 


SUPPLEMENTARY INFORMATION: 
Decided: July 23, 1982. 


Upon further consideration of 
Eleventh Revised Service Order No. 
1474 (47 FR 13529 and 22963), and good 
cause appearing therefor: 

It is ordered, 


§ 1033.1474 Service order No. 1474. 


Various Railroads Authorized To Use 
Tracks and/or Facilities of the Chicago, 
Milwaukee, St. Paul and Pacific Railroad 
Company, Debtor (Richard 8. Ogilvie, 
Trustee) 

Eleventh Revised Service Order No. 
1474 is amended by substituting the 
following paragraph (n) for paragraph 
(n) thereof: 

(n) Expiration date. The provisions of 
this order are extended for an additional 
sixty (60) days, and shall expire at 11:59 
p.m., September 30, 1982, unless 
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otherwise modified, amended or 
vacated by order of this Commission. 

Effective date. This amendment shall 
become effective at 11:59 p.m., July 30, 
1982. 

This action is taken under authority of 
49 U.S.C. 10304-10305 and Section 122, 
Public Law 96-254. 

This amendment shall be served upon 
the Association of American Railroads, 
Transportation Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this amendment 
shall be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at 
Washington, D.C., and by filing a copy 
with the Director, Office of the Federal 
Register. 


List of Subjects in 49 CFR Part 1033 


Railroads. 

By the Commission, Railroad Service 
Board, members J. Warren McFarland, 
Bernard Gaillard, and William F. Sibbald, Jr. 


Agatha L. Mergenovich, 
Secretary. 

[FR Doc. 82-20489 Filed 7-28-82; 8:45 am] 
BILLING CODE 7035-01-M 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 52 


United States Standards for Grades of 
Orange Juice; Extension of Comment 
Period 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Proposed rule; extension of 


summary: On September 11, 1981, the 
Agricultural Marketing Service 
published in the Federal Register (46 FR 
45357) a document proposing to amend 
the U.S. Standards for Grades of Orange 
Juice by combining all orange juice 
standards into a single format and 
adding new grading standards for 
reduced acid frozen concentrated 
orange juice. This proposed rule would 
promote orderly and efficient marketing 
of orange juice. A request was made by 
the Florida Citrus Processors 
Association for additional time to study 
the proposal and gather data. Since the 
USDA is interested in receiving 
meaningful data, an extension of 
comment period is being granted. 


DATE: Comments must be received by 
September 30, 1982. 


ADDRESS: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent in 
duplicate to the Hearing Clerk, U.S. 
Department of Agriculture, Room 1077, 
South Building, Washington, D.C. 20250. 
Comments should reference the date 
and page number of the Federal Register 
in which the proposal was published 
and will be made available for public 
inspection in the Office of the Hearing 
Clerk during regular business hours. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Paul Jennings, Processed Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, Washington, 
D.C. 20250; (202) 447-6193. 


Done at Washington, D.C., on July 27, 1982. 
Eddie F. Kimbrell, 
Deputy Administrator, Commodity Services. 
{FR Doc. 62-20683 Filed 7-28-82; 8:45 am} 
BILLING CODE 3410-02-M 





7 CFR Part 999 


Prune Imports; Proposed Quality 
Requirements for Imported Prunes 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


sSuMMARY: This proposal would amend 
the import regulation for prunes so its 
quality requirements conform with those 
prescribed under Marketing Order No. 
993, which regulates the handling of 
dried prunes produced in California. 
Effective August 1, 1982, a continuing 
undersized regulation will take effect 
under that marketing order to improve 
the quality of prunes used in prune 
products, and a similar or comparable 
regulation must be added to the prune 
import regulation pursuant to section 8e 
of the Agricultural Marketing Agreement 
Act of 1937, as Amended. 


DATE: Written comments on this 
proposal must be received by September 
30, 1982, 


ADDRESS: Written comments should be 
submitted in duplicate to the Hearing 
Clerk, Room 1077, South Building, U.S. 
Department of Agriculture, Washington, 
D.C. 20250. All written submissions will 
be available for public inspection at the 
office of the Hearing Clerk during 
regular business hours (7 CFR 1.27(b)). 
FOR FURTHER INFORMATION CONTACT: 

J. S. Miller, Chief, Specialty Crops 
Branch, Fruit and Vegetable Division, 
AMS, USDA, Washington, D.C. 20250 
(202) 447-5697. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
guidelines implementing Executive 
Order 12291 and Secretary's 
Memorandum No. 1512-1 and has been 
determined to be a “non-major” rule 
under-criteria contained therein. 


William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities because it would result in only 
minimal costs being incurred by the 3 
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known importers who have imported 
prunes during the past three years. 

The proposal would amend the prune 
import regulations (§ 999.200) by adding 
a new paragraph (a)(9) defining the term 
“undersized prunes”, and revising 
paragraph (b)(2) by the addition of a 
provision prohibiting the importation of 
any lot containing undersized prunes. 
The proposed revision is required by 
section 8e (7 U.S.C. 608e-1) of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
hereinafter referred to collectively as 
the “act”. 

Section 8e of the act provides, in part, 
that whenever a marketing order issued 
by the Secretary of Agriculture, pursuant 
to section 8c of the act (7 U.S.C. 608c), 
contains any terms and conditions 
regulating the grade, size, quality, or 
maturity of prunes produced in the 
United States, the importation of prunes 
into the United States during the period 
of time such order is in effect shall be 
prohibited unless such commodity 
complies with the grade, size, quality, 
and maturity provisions of such order or 
comparable restrictions promulgated 
under section 8e. Marketing Order No. 
993, as amended (7 CFR 993; 46 FR 
61635), regulating the handling of dried 
prunes produced in California 
(hereinafter referred to as the “order’’), 
prescribes grade, size, and quality 
provisions for such prunes. 

Under the order and prune import 
regulation, prunes with an average size 
count in excess of 100 prunes per pound 
may not be used for human consumption 
as prunes, but may be used in prune 
products such as juice, jam, or 
concentrate in which the prunes lose 
their form and character as prunes. 

Effective August 1, 1982, a continuing 
regulation will apply to undersized 
French and non-French prunes under 
§ 993.49(c) of the order. The undersized 
regulation will remove from the 
marketable supply those French prunes 
passing freely through a round opening 
2%» of an inch in diameter (*%2 screen 
size) and those non-French prunes 
passing freely through a round opening 
*%> of an inch in diameter (*%2.screen 
size). Prunes this size are on the small 
end of the manufacturing size range and 
are inferior in quality to larger sized 
prunes used for manufacturing purposes. 
The purpose of the regulation is to 
preclude the use of these very small 
prunes in manufactured prune products, 
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such as juice, concentrate, and jam, 
thereby improving their quality. The 
quality of these prunes is such that they 
detract from the quality of the product in 
which they are used. Under the 
continuing regulation, such prunes will 
have to be disposed of in non-human 
consumption outlets. 

Section 993.50(g) of the order prohibits 
the shipment or disposition for human 
consumption of prunes determined by 
the inspection service pursuant to 
§ 993.49(c) to be undersized prunes. 
Therefore, the quality-related minimum 
undersized regulations under the order 
also must be applied to prunes offered 
for importation pursuant to section 8e of 
the act. 

Imported prunes generally have the 
same characteristics as those varieties 
defined in the order as French prunes, 
rather than those defined as non-French 
prunes. Therefore, the minimum 
undersized restriction under the order 
for French prunes is proposed for all 
import prunes as a comparable quality 
related size restriction. 


List of Subjects in 7 CFR Part 999 


Food grades and standards; Imports; 
and Prunes. 


PART 999—-SPECIALTY CROPS; 
IMPORT REGULATIONS 


Therefore, the proposal is as follows: 

1. Section 999.200 is amended by 
adding a new paragraph (a)(9) and 
revising paragraph (b)(2) to read as 
follows: 


§ 999.200 Regulation governing the 
importation of prunes. 

(a) “eae * 

(9) “Undersized prunes” means those 
prunes that pass freely through a round 
opening *%2 of an inch in diameter. 

(b)(1) * * * 

(2) Any person may import any lot of 
prunes, except any lot containing 
undersized prunes, into the United 
States for use in human consumption 
outlets as prune products in which the 
prunes lose their form and character as 
prunes by conversion prior to 
consumption if the prunes are inspected 
and an inspection certificate issued with 
respect thereto, and each lot meets the 
grade requirements set forth in 
paragraph C. (1), (2), and (3) of Exhibit A 
of this section, and the importer first 
files as a condition of such importation 
an executed “Prune Form No. 1 Prunes— 
Section 8e Entry Declaration”. 


* 7 * * * 


Dated: July 26, 1982. 
D. S. Kuryloski 
Deputy Director, Fruit and Vegetable 
Division. 
[FR Doc. 82-20580 Filed 7-28-82; 8:45 am] 
BILLING CODE 3410-02-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 50 


Codes and Standards fo: Nuclear 
Power Plants 


AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Proposed rule. 


SUMMARY: The Commission proposes to 
amend its regulations to incorporate by 
reference the Winter 1981 Addenda of 
the ASME Boiler and Pressure Vessel 
Code. The sections of the ASME Code 
being incorporated provide rules for the 
construction of nuclear power plant 
components and specify requirements 
for inservice inspection of those 
components. Adoption of these 
amendments would permit the use of 
improved methods for construction and 
inservice inspection of nuclear power 
plants. 

DATE: Comment period expires 
September 27, 1982. Comments received 
after this date will be considered if it is 
practical to do so, but assurance of 
consideration cannot be given except as 
to comments received on or before this 
date. 

ADDRESSES: Written comments or 
suggestions may be submitted to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch. Copies of 
comments received may be examined in 
the Commission's Public Document 
Room at 1717 H Street NW., 
Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
Mr. E. Baker, Division of Engineering 
Technology, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C, 20555, Telephone (301) 443-5893. 
SUPPLEMENTARY INFORMATION: On July 
14, 1982 (47 FR 30459), the Nuclear 
Regulatory Commission published in the 
Federal Register final amendments to its 
regulation, 10 CFR Part 50, “Domestic 
Licensing of Production and Utilization 
Facilities,” which incorporated by 
reference the Summer 1981 Addenda to 
the ASME Boiler and Pressure Vessel 
Code. That final amendment revised 

§ 50.55a by incorporating by reference 
the Summer 1981 Addenda to Section III, 
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Division 1, “Rules for the Construction 
of Nuclear Power Plant Components,” of 
the ASME Boiler and Pressure Vessel 
Code. The Winter 1981 Addenda to the 
ASME Code have been issued. The 
Commission proposes to further 
amended § 50.55a to incorporate by 
reference the Winter 1981 Addenda 
modifying Section III, Division 1 and 
Section XI, Division 1 of the ASME 
Boiler and Pressure Vessel Code. 

Some of the changes effected in the 
addenda which would be incorporated 
through the adoption of the proposed 
amendments are: 

1. Article NCA-9000, “Glossary,” was 
added to Section III. This provides 
standard definitions for terms used in 
Section III. 

2. Paragraph IWB-2413, “Inspection 
Program for Steam Generator-Tubing,” 
of Section XI was revised. The ASME 
Boiler and Pressure Vessel Code has 
deferred its requirements for the 
examination of steam generator tubing 
to the requirements contained in the 
NRC plant Technical! Specifications. 

3. Paragraph [WB-3112 of Section XI 
was revised to make the acceptance 
standards of Section III and the 
preservice acceptance standards of 
Section XI more compatible. Paragraph 
IWB-3112 permits flaws that are 
identified as construction flaws to be 
evaluated according to Articles NB-2500 
and NB-5300, provided that the flaws 
were detected during the inspections 
conducted during construction and were 
recorded. If the preservice examination 
indicates the flaws exceed the 
requirements of Articles NB-2500, NB- 
5300 and Table IWB-3410-1 the 
component will be considered 
unacceptable for service. 

4, Subsection IWE “Requirements for 
Class MC Components of Light-Water 
Cooled Power Plants” was added to 
Section XI by this addenda. However, 10 
CFR § 50.55a presently only 
incorporates those portions of Section 
XI that address the ISI requirements for 
Class 1, 2, and 3 components and their 
supports. The regulation does not 
currently address the ISI of 
containments. Since this amendment is 
only intended to update current 
regulatory requirements to include the 
latest Code addenda, Subsection IWE is 
not incorporated by this amendment. 
Subsection IWE will be considered for 
incorporation as a separate issue. 


Paperwork Reduction Act Statement 


Pursuant to the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511), the NRC has made a 
determination that this proposed rule 
does not impose new nor impact 
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existing information collection 
requirements. 


Regulatory Flexibility Certification 


In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule will not, if promulgated, have a 
significant economic impact on a 
substantial number of small entities. 
This proposed rule affects only the 
licensing and operation of nuclear 
power plants. The companies that own 
these plants do not fall within the scope 
of the definition of “small entities” set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR Part 
121. Since these companies are 
dominant in their service areas, this 
proposed rule does not fall within the 
purview of the Act. 


List of Subjects In 10 CFR Part 50 


Antitrust, Classified information, Fire 
prevention, Inter-governmental - 
relations, Nuclear power plants and 
reactors, Penalty, Radiation protection, 
Reactor siting criteria, Reporting 
requirements. 


PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 


Pursuant to the atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of title 5 of the United 
States Code, notice is hereby given that 
adoption of the following amendments 
to 10 CFR Part 50 is contemplated. 

1. The authority citation for 10 CFR 
Part 50 continues to read as follows: 


Authority: Secs. 103, 104, 161, 182, 183, 186, 
189, 68 Stat. 936, 937, 948, 953, 954, 955, 956, as 
amended, sec. 234, 83 Stat. 1244, as amended 
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236, 
2239, 2262); secs 201, 202, 206, 88 Stat. 1242, 
1244, 1246, as amended (42 U.S.C. 5841, 5842, 
5846), unless otherwise noted. 

Section 50.7 also issued under Pub. L. 95- 
601, sec. 10, 92 Stat 2951 (42 U.S.C. 5851). 
Section 50.78 also issued under sec. 122, 68 
Stat. 939 (42 U.S.C. 2152). Sections 50.80-50.81 
also issued under sec. 184, 68 Stat. 954, as 
amended (42 U.S.C. 2234). Sections 50.100- 
50.102 also issued under sec. 186, 68 Stat. 955 
(42 U.S.C. 2236). 

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273), §§ 50.10(a), (b), 
and (c) 50.44, 50.46, 50.48, 50.54, and 50.80(a) 
are issued under sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); §§ 50.10(b) and 
(c) and 50.54 are issued under sec 161i, 68 
Stat. 949, as amended (42 U.S.C. 2201(i)}); and 
§ § 50.55(e), 50.59(b), 50.70, 50.71, 50.72, and 
50.78 are issued under sec. 1610, 68 Stat. 950, 
as amended (42 U.S.C. 2201(0)). 


2. In § 50.55a, paragraph (b)(1) and the 
introductory text of paragraph (b)(2) are 
revised to read as follows: 


§50.55a Codes and standards. 
* * : * * 

(b) * * * 

(1) As used in this section, references - 
to Section III of the ASME Boiler and 
Pressure Vessel Code refer to Section 
Ill, Division 1, and include editions 
through the 1980 Edition and addenda 
through the Winter 1981 Addenda. 

(2) As used in this section, references 
to Section XI of the ASME Bailer and 
Pressure Vessel Code refer to Section 
XI, Division 1 and include editions 
through the 1980 Edition and addenda 
through the Winter 1981 Addenda, 
subject to the following limitations and 
modifications. 

Dated at Bethesda, MD, this 28th day of 
June 1982. 

For the Nuclear Regulatory Commission. 
William J. Dircks, 

Executive Director for Operations. 
{FR Doc. 82-20646 Filed 7-28-82; 8:45 am] 
BILLING CODE 7590-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 82-ASW-46] 


Designation of Federal Airways, Area 
Low Routes, Controlled Airspace, and 
Reporting Points; Proposed Alteration 
of Transition Area and Control Zone; 
Waco, TX 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


suMMaARY: The Federal Aviation 
Administration proposes to alter the 
transition area and control zone at 
Waco, TX. The intended effect of the 
proposed action is to provide adequate 
controlled airspace for aircraft 
executing standard instrument approach 
procedure to the Madison-Cooper, 
T.S.T.I.-Waco, Marlin, and McGregor 
Airports. This action is necessary since 
a review of the designated controlled 
airspace revealed that the airspace is 
not properly designated, needs revision, 
and in most cases is excessive for that 
required for the protection of aircraft 
executing instrument approaches to the 
above airports. 

DATE: Comments must be received on or 
before August 30, 1982. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Chief, Airspace 
and Procedures Branch, Air Traffic 
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Division, Southwest Region, Federal 
Aviation Administration, P.O. Box 1689, 
Fort Worth, TX 76101. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8 a.m. and 
4:30 p.m. The FAA Rules Docket is 
located in the Office of the Regional 
Counsel, Southwest Region, Federal 
Aviation Administration, 4400 Blue 
Mound Road, Fort Worth, TX. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth L. Stephenson, Airspace and 
Procedures Branch, ASW-535, Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth, TX 76101; 
telephone: (817) 624-4911, extension 302. 


SUPPLEMENTARY INFORMATION: 
History 


Federal Aviation Regulation Part 71, 
Subparts G 71.181 and F 71.171 as 
republished in Advisory Circular AC 70- 
3 dated January 29, 1982, contain the 
description of transition areas and 
control zones designated to provide 
controlled airspace for the henefit of 
aircraft conducting instrument flight 
rules (IFR) activity. Alteration of the 
transition area and control zone at 
Waco, TX, will necessitate an 
amendment to these subparts. This 
amendment will be required at Waco, 
TX, since a review of the controlled 
airspace revealed that it is improperly 
described. 


Comments Invited 


Interested persons are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposals. (Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposals.) 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 82-ASW-46.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
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in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM 


Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Chief, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth, TX 76101, or by 
calling (817) 624-4911, extension 302. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should contact the 
office listed above. 


List of Subjects in 14 CFR Part 71 
Control zones, Transition areas. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the FAA proposes to 
amend §§ 71.181 and 71.171 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) as follows: 


§ 71.181: 


Waco, TX Revised 


That airspace extending upward from 700 
feet above the surface within a 20-mile radius 
of the Madison-Cooper Airport (latitude 
31°36'41"'N., longitude 97°13'43"W.), and 
within 5 miles each side of the 357° bearing 
from the T.S.T.L-Waco Airport (latitude 
31°38'12"'N., longitude 97°04’20" W.) extending 
from the 20-mile radius area to 18 miles north 
of T.S.T.I.-Waco Airport; and within a 5-mile 
radius of the Marlin Airport (latitude 
31°20'15"'N., longitude 96°51'06""W.), and 
within 4.5 miles each side of the 133° radial of 
the Waco VORTAC extending from the 5- 
mile radius area to 18 miles northwest of the 
Marlin Airport. 


§ 71.171: 


Waco, TX Revised 


Within a 5-mile radius of the Madison- 
Cooper Airport (latitude 31°36'41’'N., 
longitude 97°13'43"W.), and within 3.5 miles 
each side of the 148° and 337° radial of the 
Waco VORTAC extending to 11 miles 
northwest of the VORTAC; and within 1% 
miles west and 4 miles east of the north 
localizer course extending to 6 miles north; 
and within 3 miles each side of the 150° 
radial of the VORTAC extending from the 5- 
mile radius area to 20 miles southeast of the 
VORTAC; and within 5-mile radius of the 
T.S.T.L-Waco Airport (latitude 31°38'12’'N., 
longitude 97°04'20"W.), and within 2 miles 
each side of the 177° bearing extending from 
the 5-mile radius area to 7 miles south. 

(Sec. 307(a), Federal Aviation Act of 1958 (49 
U.S.C. 1348(a)); Sec. 6(c), Department of 


Transportation Act (49 U.S.C. 1655(c}); and 14 
CFR 11.61({c)) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore—({1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulgated, 
will not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act. 

Issued in Fort Worth, TX, on July 20, 1982. 
F. E. Whitfield, 

Acting Director, Southwest Region. 
(FR Doc. 82-20526 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 82-ASW-47] 


Designation of Federal Airways, Area 
Low Routes, Controlled Airspace, and 
Reporting Points; Proposed 
Designation of Transition Area and 
Alteration of Control Zone: Temple, TX 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


SUMMARY: The Federal Aviation 
Administration (FAA) proposes to 
designate a transition area and alter the 
control zone at Temple, TX. The 
intended effect of the proposed action is 
to provide adequate controlled airspace 
for aircraft executing standard 
instrument approach procedures 
(SIAP’s) to the Draughon-Miller Airport. 
This action is necessary since a review 
of the designated airspace revealed that 
it is improperly described and in some 
cases excessive for the protection of 
aircraft. In addition, the transition area 
description is being removed from 
Waco, TX, and placed under the name 
Temple, TX, since the FAA is also 
proposing to alter the Waco, TX, 
transition area. 
DATE: Comments must be received cn or 
before August 30, 1982. 
ADDRESSES: Send comments on the 
proposal in triplicate to: Chief, Airspace 
and Procedures Branch, Air Traffic 
Division, Southwest Region, Federal 
Aviation Administration, P.O. Box 1689, 
Fort Worth, TX 76101. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
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Federal holidays, between 8 a.m. and 
4:30 p.m. The FAA Rules Docket is 
located in the Office of the Regional 
Counsel, Southwest Region, Federal 
Aviation Administration, 4400 Blue 
Mound Road, Fort Worth, TX. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth L. Stephenson, Airspace and 
Procedures Branch, ASW-535, Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth, TX 76101; 
telephone: (817) 624-4911, extension 302. 


SUPPLEMENTARY INFORMATION: 
History 


Federal Aviation Regulation Part 71, 
Subpart G 71.181 and F 71.171 as 
republished in Advisary Circular AC 70- 
3 dated January 29, 1982, contains the 
description of transition areas and 
control zones designated to provide 
controlled airspace for the benefit of 
aircraft conducting instrument flight 
rules (IFR) activity. Designation of the 
transition area and alteration of the 
control zone at Temple, TX, will 
necessitate an amendment to this 
subpart. This amendment will be 
required at Temple, TX, since the review 
of controlled airspace in the Waco/ 
Temple area revealed the designated 
airspace is not properly described. 


Comments Invited 


Interested persons are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposals. (Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposals.) 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 82-ASW-47.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rile. The proposals 


’ contained in this notice may be changed 


in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 

both before and after the closing date 
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for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM 


Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Chief, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth, TX, 76101, or by 
calling (817) 624-4911, extension 302. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM'’s should contact the 
office listed above. 


List of Subjects in 14 CFR Part 71 
Control zones, Transition areas. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the FAA proposes to 
amend §§ 71.181 and 71.171 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) as follows: 

§ 71.181: 
Temple, TX New 

That airspace extending upward from 700 
feet above the surface within a 7-mile radius 
of the Draughon-Miller Airport (latitude 
31°09'08"’N., longitude 97°24'27”W.), and 
within 3.5 miles west and 4.5 miles east of the 
north localizer course extending from the 7- 
mile radius area to 15.5 miles north of the 
airport. 

§ 71.171: 
Temple, TX Revised 

Within a 5-mile radius of the Draughon- 
Miller Airport (latitude 31°09'08’N., longitude 
97°24'27"'W.), and within 2.5 miles west and 
3.5 miles east of the north localizer course 
extending from the 5-mile radius area to 15.5 
miles north of the airport. This control zone is 
effective during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective dates and times will 
thereafter be continuously published in the 
Airport/Facility Directory. 

(Sec. 307(a), Federal Aviation Act of 1958 (49 
U.S.C. 1348(a}); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.61(c)) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore—({1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 


certified that this rule, when promulgated, 
will not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act. 


Issued in Fort Worth, TX on July 20, 1982. 
F. E. Whitfield, 
Acting Director, Southwest Region. 
[FR Doc. 82-20525 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 82-ASO-23] 


Proposed Alteration of VOR Federal 
Airway V-11 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to alter 
very high frequency omnidirectional 
range (VOR) Federal Airway V-11 by 
redefining the airway between Greene 
County, MS, and Jackson, MS. The 
proposed change will also revoke 
certain alternate airway segments 
associated with V-11 which are no 
longer needed for flight planning and 
renumbered those segments that are 
retained in accordance with the 
International Civil Aviation 
Organization (ICAO) agreement to 
phase out alternate airway descriptions 
from the National Airspace System. 
DATE: Comments must be received on or 
before August 30, 1982. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Director, FAA 
Southern Region, Attention: Chief, Air 
Traffic Division, Docket No. 82-ASO-23, 
Federal Aviation Administration, P.O. 
Box 20636, Atlanta, GA 30320. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Office of the Chief 
Counsel, Room 916, 800 Independence 
Avenue, SW., Washington, D.C. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Robert Maxey, Airspace Regulations 
and Obstructions Branch (AAT-230), 
Airspace and Air Traffic Rules Division, 
Air Traffic Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C. 20591; 
telephone: (202) 426-8783. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
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by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 82-ASO-23.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., ~ 
Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.123 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter V-11 by redefining the 
airway between Greene County, MS, 
and Jackson, MS. This change is 
necessary because of the planned 
decommissioning of the Laurel (LUL), 
MS, VOR by separate nonrulemaking 
action. This NPRM action is also 
intended to inform interested persons of 
this associated nonrulemaking action. 
Because of airspace development at 
Hesler-Nobel Field, MS, the Laurel VOR 
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was to be relocated. However, a review 
of this NAVAID revealed that the VOR 
does not meet retention criteria and 
action to decommission the VOR was 
initiated. A VOR instrument approach 
associated with the Laurel VOR will be 
replaced by an approach to be 
developed using the Eaton (LBY), MS, 
VORTAC. That portion of V-11.defined 
by the Laurel VOR will be realigned 
from Greene County, MS, direct to 
Jackson, MS. This action also revokes 
V-11 east alternate between Dyersburg, 
TN, and Pocket City IN, and V-11 west 
alternate between Brookley, AL, and 
Greene County, MS, and between 
Dyersburg, TN, and Cunningham, KY. 
These alternate airway segments are no 
longer needed for flight planning and 
their revocation will help reduce chart 
clutter. V-11 east alternate between 
Pocket City, IN, and Indianapolis, IN, 
and V-11 west alternate between 
Greenwood, MS, and Holly Springs, MS, 
will be renumbered in support of the 
ICAO agreement to phase out alternate 
airway descriptions from the National 
Airspace System. Section 71.123 of Part 
71 of the Federal Aviation Regulations 
was republished in Advisory Circular 
AC 70-3 dated January 29, 1982. 


List of Subjects in 14 CFR Part 71 
Federal airways. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§ 71.123 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) as 
follows: 


1. V-11 [Revised] 


From Brookley, AL; Greene County, MS; 
Jackson, MS; Greenwood, MS; Holly Springs, 
MS; Dyersburg, TN; Cunningham, KY; Pocket 
City, IN; Indianapolis, IN; Marion, IN; Fort 
Wayne, IN; Salem MI; 6 miles wide to INT 
Salem 052° and Windsor, ON, Canada, 335° 
radials. 


2. V-305 [Amended] 


By adding after “Cunningham, KY” “; 
Pocket City, IN; INT Pocket City 046°T(043°M) 
and Bloomington, IN, 205°T(204°M) radials; 
Bloomington; INT Bloomington 025°T(024°M) 
and Indianapolis, IN, 185°T(184°M) radials; to 
Indianapolis.” 


3. V-535 [New] 

By adding “V-535 From Greenwood, MS; 
INT Greenwood 010°T(007°M) and Holly 
Springs, MS, 225°T(222°M) radials; Holly 
Springs. 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.65) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 


which frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore—({1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulgated, 
will not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act. 

Issued in Washington, D.C., on July 22, 
1982. 
John W. Baier, 
Acting Chief, Airspace and Air Traffic Rules 
Division. 
[FR Doc. 82-20527 Filed 7~28-82; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 75 
[Airspace Docket No. 82-ASO-27] 


Proposed Alteration of Jet Routes—J- 
55, J-75 and J-85 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to alter 
Jet Route J-55 between Miami, FL, and 
Jacksonville, FL; Jet Route J-75 between 
Biscayne Bay, FL, and Taylor, FL; and 
Jet Route J-85 between Miami, FL, and 
Taylor, FL. This action would provide 
for more efficient use of the airspace by 
improving the flow of traffic arriving 
and department the Miami, Fort 
Lauderdale, and West Palm Beach 
areas. 

DATE: Comments must be received on or 
before August 30, 1982. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Director, FAA 
Southern Region, Attention: Chief, Air 
Traffic Division, Docket No. 82-ASO-27, 
Federal Aviation Administration, P.O. 
Box 20636, Atlanta, GA 30320. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Office of the Chief 
Counsel, Room 916, 800 Independence 
Avenue, SW., Washington, D.C. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Robert Maxey, Airspace Regulations 
and Obstructions Branch (AAT-230), 
Airspace and Air Traffic Rules Division, 
Air Traffic Service, Federal Aviation 
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Administration, 800 Independence 
Avenue, SW., Washington, D.C. 20591; 
telephone: (202) 426-8783. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 82-ASO-27.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 75.100 of Part 75 of the 
Federal Aviation Regulations (14 CFR 
Part 75) to alter J-55, J-75 and J-85 by 
realigning the routes. J-55 will be 
extended by adding a route from Miami, 
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FL, to Jacksonville, FL. J-85 will be 
realigned between Biscayne Bay, FL, 
and Taylor, FL. J-75 will be realigned 
between Biscayne Bay, FL, and Taylor, 
FL. This action would provide for more 
efficient use of the airspace by 
improving the flow of traffic arriving 
and departing the Miami, Fort 
Lauderdale, and West Palm Beach 
areas. These changes are also necessary 
to accommodate the resectorization of 
the Jacksonville and Miami ARTCC 
airspace. Section 75.100 of Part 75 of the 
Federal Aviation Regulations was 
republished in Advisory Circular AC 70- 
3 dated January 29, 1982. 


List of Subjects in 14 CFR Part 75 


Jet routes. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§ 75.100 of Part 75 of the Federal 
Aviation Regulations (14 CFR Part 75) as 
follows: 


1. J-55 [Amended] 


By deleting the words “From Jacksonville, 
FL, via Savannah, GA” and substituting for 
them the words “From Miami, FL; INT Miami 
335°T(335°M) and Jacksonville, FL, 
190°T(190°M) radials; Jacksonville; Savannah, 
GA” 


2. J-75 [Amended] 


By deleting the words “From Biscayne Bay, 
FL, via the Biscayne Bay 301° and the 
Lakeland, FL, 175° radials; Lakeland, FL;” and 
substituting for them the words “From 
Biscayne Bay, FL; Fort Myers, FL; INT Fort 
Myers 345°T(346°M) and Taylor, FL, 
175°T(175°M) radials;” 


3. J-85 [Amended] 

By deleting the words “From Biscayne Bay, 
FL, via INT Biscayne Bay 328° and Lakeland, 
FL, 140° radials; Lakeland;” and substituting 
for them the words “From Miami, FL; INT 
Miami 335°T(335°M) and Gainesville, FL, 
149°(150°M) radials; Gainesville;” 

(Secs. 307(a) and 313{a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348{a) and 1354{a); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655{c)); and 14 CFR 11.65) 


Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore—(1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulgated, 


will not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act. 

Issued in Washington, D.C., on July 22, 
1982. 
John W. Baier, 


Acting Chief, Airspace and Air Traffic Rules 


Division. 
[FR Doc. 82-20478 Filed 7-28-82; 8:45 am} 
BILLING CODE 4810-13-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 271 
[Docket No. RM 79-126 (Colorado-27)]) 


High-Cost Gas Produced From Tight 
Formations; Colorado 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Notice of proposed rulemaking. 


sumMaARY: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
Notice of Proposed Rulemaking by the 
Director of the Office of Pipeline and 
Producer Regulation contains the 
recommendation of the State of 
Colorado that the Mancos B Formation 
be designated as a tight formation under 
§ 271.703(d). 


DATE: Comments on the proposed rule 
are due on September 6, 1982. 

Public Hearing: No public hearing is 
scheduled in this docket as yet. Written 
requests for a public hearing are due on 
August 9, 1982. 


ADDRESS: Comments and requests for 
hearing must be filed with the Office of 
the Secretary, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. 


FOR FURTHER INFORMATION CONTACT: 
Lesie Lawner, (202) 357-8511, or Victor 
Zabel, (202) 357-8616. 
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SUPPLEMENTARY INFORMATION: 
Issued: July 23, 1982. 


L. Background 


On July 7, 1982, the State of Colorado 
Oil and Gas Conservation Commission 
(Colorado) submitted to the Commission 
a recommendation, in accordance with 
§ 271.703 of the Commission's 
regulations (45 F.R. 56034, August 22, 
1980), that the Mancos B Formation 
located in Rio Blanco County, Colorado, 
be designated as a tight formation. 
Pursuant to § 271.703(c)(4) of the 
regulations, this Notice of Proposed 
Rulemaking is hereby issued to 
determine whether Colorado's 
recommendation that the Mancos B 
Formation be designated a tight 
formation should be adopted. The 
United States Department of the 
Interior, Minerals Management Service 
(formerly the U.S. Geological Survey) 
concurs with Colorado's 
recommendation. Colorado's 
recommendation and supporting data 
are on file with the Commission and are 
available for public inspection. 


Il. Description of Recommendation 


The recommendated area is located in 
Rio Blanco County along the western 
flank and the northern end of the 
Douglas Creek Arch in western 
Colorado. The town of Rangely, 
Colorado, is on its northern boundary 
and the area covers approximately 
117,000 acres, of which 87 percent are 
Federal and Indian lands and 13 percent 
are fee lands. The Mancos B Formantion 
in the specified area ranges in thichness 
from 150 to 325 feet and is found at an 
average depth of 3,000 feet. 


III. Discussion of Recommendation 


Colorado claims in its submission that 
evidence gathered through information 
and testimony presented at a public 
hearing in Cause No. NG-31, Order No. 
NG-31-1 convened by Colorado on this 
matter demonstrates that: 

(1) The average in situ gas 
permeability throughout the pay section 
of the proposed area is not expected to 
exceed 0.1 millidarcy; 

(2) The stabilized production rate, 
against atmospheric pressure, of wells 
completed for production from the 
recommended formation, without 
stimulation, is not expected to exceed 
the maximum allowable production rate 
set out in § 271.703(c)(2)(i)(B); and 

(3) No well drilled into the 
recommended formation is expected to 
produce more than five (5) barrels of oil 
per day. 

Colorado further asserts that existing 
State and Federal Regulations assure 
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that development of this formation will 
not adversely affect any fresh water 
aquifers. 

Accordingly, pursuant to the authority 
delegated to the Director of the Office of 
Pipeline and Producer Regulation by 
Commission Order No. 97, issued in 
Docket No. RM-80-68 (45 FR 53456, 
August 12, 1980), notice is hereby given 
of the proposal submitted by Colorado 
that the Mancos B Formation, as 
described and delineated in Colorado's 
recommendation as filed with the 
Commission, be designated as a tight 
formation pursuant to § 271.703. 


IV. Public Comment Procedures 


Interested persons may comment on 
this proposed rulemaking by submitting 
written data, views or arguments to the 
Office of the Secretary, Federal Energy 
Regulatory Commisssion, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, on or before September 6, 1982. 
Each person submitting a comment 
should indicate that the comment is 
being submitted in Docket No. RM79- 
76-126 (Colorado-27), and should give 
reasons including supporting data for 
any recommendations. Comments 
should include the name, title, mailing 
address, and telephone number of one 
person to whom communications 
concerning the proposal may be 
addressed. An original and 14 
conformed copies should be filed with 
the Secretary of the Commission. 
Written comments will be available for 
public inspection at the Commission's 
Division of Public Information, Room 
1000, 825 North Capitol Streeet, N.E., 
Washington, D.C., during business 
hours. 


Any person wishing to present 
testimony, views, data, or otherwise 
participate at a public hearing should 
notify the Commission in writing that 
they wish to make an oral presentation 
and therefore request a public hearing. 
Such request shall specify the amount of 
time requested at the hearing. Requests 
should be filed with the Secretary of the 
Commission no later than August 9, 
1982. 


List of Subjects in 18 CFR Part 271 


Natural gas, Incentive price, Tight 
formations. 


(Natural Gas Policy Act of 1978, 15 U.S.C. 
3301-3432) 


Accordingly, the Commission 
proposes to amend the regulations in 
Part 271, Subchapter H, Chapter I, Title 
18, Code of Federal Regulations, as set 


forth below, in the event Colorado’s 
recommendation is adopted. 
Kenneth A. Williams, 

Director, Office of Pipeline and Producer 
Regulation. 


PART 271—CEILING PRICES 


Section 271.703 is amended by adding 
new paragraph (d)(125) to read as 
follows: 


§ 271.703 Tight formations. 


* * * * * 


(d) Designated tight formations. 


7 * * * 


(125) Mancos B Formation in 
Colorado. RM79-76-126 (Colorado-27). 

(i) Delineation of formation. The 
Mancos B Formation is located in the 
Douglas Creek Arch area of western 
Colorado in Rio Blanco County. The 
Mancos B Formation underlies 
Township 1 North, Range 101 West 
Sections 17 through 20 and 29 through 
32; Township 1 North, Range 102 West, 
Sections 7 through 9 and 13 through 36; 
Townships 1 North and 1 South, Range 
103 West, all sections; Townships 1 
North and 1 South, Range 104 West, 
Sections 1 through 3, 10 through 15, 22 
through 27, and 34 through 36; Township 
1 South, Range 102 West, Sections 1 
through 10, 16 through 21, and 28 through 
33; Township 2 South, Range 102 West, 
Sections 4 through 6; Township 2 South, 
Range 103 West, Sections 1 through 6, 
17, 18, 20, 29, 32, and 33; and Township 2 
South, Range 104 West, Sections 1 
through 3 and 10 through 15. 

(ii) Depth. The Mancos B Formation 
ranges in thickness from 150 to 325 feet. 
The average depth to the top of the 
Mancos B Formation is 3,000 feet. 

[FR Doc. 82-20645 Filed 7-28-82; 8:45 am] 
BILLING CODE 6717-01-M 


18 CFR Part 271 
[Docket No. RM79-76-124 (Louisiana-8)] 


High-Cost Gas Produced From Tight 
Formations; Louisiana 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determines that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
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may receive an incentive price (18 C.F.R. 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
Notice of Proposed Rulemaking by the 
Director of the Office of Pipeline and 
Producer Regulation contains the 
recommendation of the State of 
Louisiana Office of Conservation that 
the Gray Sand in the Smackover 
Formation be designated as a tight 
formation under § 271.703(d). 


DATE: Comments on the proposed rule 
are due on September 6, 1982. 

Public Hearing: No public hearing is 
scheduled in this docket as yet. Written 
requests for a public hearing are due on 
August 9, 1982. 


ADDRESS: Comments and requests for 
hearing must be filed with the Office of 
the Secretary, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. 


FOR FURTHER INFORMATION CONTACT: 
Leslie Lawner, (202) 357-8511, or Walter 
W. Lawson, (202) 357-8556. 


SUPPLEMENTARY INFORMATION: 
Issued July 23, 1982. 


I. Background 


On June 24, 1982, the State of 
Louisiana Office of Conservation 
(Louisiana) submitted to the 
Commission a recommendation, in 
accordance with § 271.703 of the 
Commission's regulations (45 FR 56034, 
August 22, 1980), that the Gray Sand in 
the Smackover Formation in north 
Louisiana be designated as a tight 
formation in the Commission's 
regulations. Pursuant to § 271.703(c)(4) 
of the regulations, this Notice of 
Proposed Rulemaking is hereby issued 
to determine whether Louisiana's 
recommendation that the Gray Sand in 
the Smackover Formation be designated 
a tight formation should be adopted. 
Louisiana’s recommendation and 
supporting data are on file with the 
Commission and are available for public 
inspection. 


ll. Description of Recommendation 


Louisiana recommends that the Gray 
Sand in the Smackover Formation, 
underlying a geographical area 
comprised of portions of Bienville, 
Bossier, Claiborne, Lincoln, Ouchita, 
and Union Parishes, be designated a 
tight formation. It is defined as that 
formation occurring between the 
measured depths of 11,000 and 11,570 
feet on the induction electric log of the 
Sun Oil Company—Northcott No. 2 
Well. 
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ill. Discussion of Recommendaiton 


Louisiana claims in its submission 
that evidence gathered through 
information and testimony presented at 
a public hearing convened by Louisiana 
on this matter demonstrates that: 

(1) The average in situ gas 
permeability throughout the pay section 
of the proposed area is not expected to 
exceed 0.1. millidarcy; 

(2) The stabilized production rate, 
against atmospheric pressure, of wells 
completed for production from the 
recommen@ed formation, without 
stimulation, is not expected to exceed 
the maximum allowable production rate 
set out in § 271.703{c)(2){i)(B); and 

(3) No well drilled into the 
recommended formation is expected to 
produce more than five (5) barrels of oil 
per day. 

Louisiana further asserts that existing 
Statewide Order No. 29-B will assure 
that development of the Gray Sand in 
the Smackover Formation will not 
adversely affect any fresh water aquifer 
that is or is expected to be used as a 
domestic or agricultural water supply. In 
addition, Louisiana states that it is in 
the process of establishing rules and 
regulations in accordance with the 
Environmental Protection Agency's 
Underground Injection Control 
guidelines which it believes will further 
prevent the contamination of any fresh 
water aquifer. 

Accordingly, pursuant to the authority 
delegated to the Director of the Office of 
Pipeline and Producer Regulation by 
Commission Order No. 97, issued in 
Docket No. RM80-68 (45 FR 53456, 
August 12, 1980), notice is hereby given 
of the proposal submitted by Louisiana 
that the Gray Sand in the Smackover 
Formation as described and delineated 
in Louisana’s recommendtion as filed 
with the Commission, be designated as 
a tight formation pursuant to § 271.703. 


IV. Public Comment Procedures 


Interested persons may comment on 
this proposed rulemaking by submitting 
written data, views or arguments to the 
Office of the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, on or before September 6, 1982. 
Each person submitting a comment 
should indicate that the comment is 
being submitted.in Docket No. RM79- 
76-124 (Louisiana-8), and should give 
reasons, including supporting data, for 
any recommendations. Comments 
should include the name, title, mailing 
address, and telephone number of one 
person to whom communications 
concerning the proposal may be 
addressed. An original and 14 


conformed copies should be filed with 
the Secretary of the Commission. 
Written comments will be available for 
public inspection at the Commission's 
Office of Public Information, Room 1000, 
825 North Capitol Street, N.E., 
Washington, D.C., during business 
hours. 

Any person wishing to present 
testimony, views, data, or otherwise 
participate at a public hearing should 
notify the Commission in writing that 
they wish to make an oral presentation 
and therefore request a public hearing. 
Such request shall specify the amount of 
time requested at the hearing. Requests 
should be filed with the Secretary of the 
Commission no later than August 9, 
1982. 

List of Subjects in 18 CFR Part 271: 

Natural Gas, Incentive price, Tight 
formations. 

(Natural Gas Policy Act of 1978, 15 U.S.C. 
3301-3432) 

Accordingly, the Commission proposes to 
amend the regulations in Part 271, Subchapter 
H, Chapter I, Title 18, Code of Federal 
Regulations, as set forth below, in the event 
Louisiana's recommendation is adopted 
Kenneth A. Williams, 

Director, Office of Pipeline and Producer 
Regulation. 


PART 271—CEILING PRICES 

Section 271.703 is amended by adding’ 
new paragraph (d)(124) to read as 
follows: 
§ 271.703 Tight formations. 


* * * * 


(d) Designated tight formations. 


* * 


(124) Gray Sand in Smackover 
Formation in Louisiana. RM 79-76-124 
(Louisiana—8). 

(i) Delineation of formation. The Gray 
Sand in the Smackover Formation is 
located in the following portions of 
Bienville, Bossier, Claiborne, Lincoln, 
Ouchita, and Union Parishes, north 
Louisiana: Bienville Parish: Township 
18 North, Range 5 West. Bossier Parish: 
Township 22 North, Range 11 West 
through 13 West; Township 21 North, 
Range 11 West through 13 West; 
Township 20 North, Range 11 West 
through 13 West. Claiborne Parish: 
Township 22 North, Range 8 West; 
Township 21 North, Range 8 West; 
Township 20 North, Range 8 West; 
Township 19 North, Range 4 West 
through 8 West. Lincoln Parish: 
Township 20 North, Range 2 West 
through 4 West; Township 19 North, 
Range 1 West through 5 West; Township 
18 North, Range 1 West through 5 West. 
Ouchita Parish: Township 18 North, 
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Range 1 East. Union Parish: Township 
19 North, Range 1 East. 

(ii) Depth. The Gray Sand in the 
Smackover Formation is defined as that 
formation occurring between the 
measured depths of 11,000 and 11,570 
feet on the induction electric log of the 
Sun Oil Company—Northcott No. 2 
Well, located in Section 29, Township 22 
North, Range 11 West, Bossier Parish. 
[FR Doc. 82-20644 Filed 7-28-82; 8:45 am] 

BILLING CODE 6717-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Social Security Administration 
20 CFR Part 404 


Federal Oid-Age, Survivors, and 
Disability Insurance Benefits; Lump- 
Sum Death Payment Changes; 
Changes in Month Benefits Begin, 
Termination of Mother's and Father's 
Benefits When Child Attains Age 16, 
Change in Benefits to Students 


AGENCY: Social Security Administration, 
HHS. 


ACTION: Proposed rules. 


SUMMARY: These proposed rules 
implement sections 2202, 2203, 2205 and 
2210 of Pub. L. 97-35. These provisions: 
(1) Eliminate payment of the lump-sum 
death payment on the basis of the 
payment of burial expenses; (2) Change 
the first month of entitlement for a 
retired worker under age 65, the spouse, 
under age 65, of a retired or disabled 
worker, and certain children to the first 
month throughout which they each meet 
the requirements for entitlement; (3) 
Terminate mother’s and father's benefits 
and wife’s and husband's benefits based 
on child in care when the child becomes 
16 years of age; and (4) Pay benefits to 
students in elementary and secondary 
schools to age 19, phase out benefits to 
certain students over age 18 attending 
post-secondary schools, and end 
payment of benefits to all other students 
over age 18 attending post-secondary 
schools after July 1982. 

DATE: Your comments will be 
considered if we receive them no later 
than September 27, 1982. 


ADDRESSES: Comments should be 
submitted in writing to the 
Commissioner of Social Security, 
Department of Health and Human 
Services, P.O. Box 1585, Baltimore, 
Maryland 21203, or to the Office of 
Regulations, Social Security 
Administration, 3-A-3 Operations 
Building, 6401 Security Boulevard, 
Baltimore, Maryland 21235 between 8:00 
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a.m. and 4:30 p.m. on regular business 
days. Comments received may be 
inspected during these same hours by 
making arrangements with the contact 
person shown below. 

FOR FURTHER INFORMATION CONTACT: 
Dave Smith, 3-B—4 Operations Building, 
6401 Security Boulevard, Baltimore, 
Maryland 21235, (301) 594-7336. 
SUPPLEMENTARY INFORMATION: 


Lump-Sum Death Payment Changes 


The proposed amendments to the 
regulations implement section 2202 of 
Pub. L. 97-35 by changing the manner in 
which lump-sum death payments will be 
made effective with respect to deaths 
after August 1981. Under the new 
provision, such payments are only 
payable to certain surviving relatives of 
the deceased. Burial expenses will no 
longer be a factor in determining 
entitlement to the lump-sum death 
payment. Where death occurs after 
August 1981, the lump-sum death 
payment will be made to the widow or 
widower of the deceased who was living 
in the same household with him or her 
at the time of death. If no such person 
survives, payment will be made to the 
widow or widower who is entitled {or 
would have been entitled had a timely 
application been filed) to monthly 
benefits on the work record of the 
deceased for the month of death. 
Persons entitled to divorced spouse's 
benefits do not qualify. If no such 
widow or widower survives, the 
payment will be made to the surviving 
children who are entitled [or would 
have been entitled had a timely 
application been filed) to benefits on the 
work record of the deceased for the 
month of death. If no such spouse or 
child survives the worker, no lump-sum 
death payment will be made. 


Changes in Month Benefits Begin 


The proposed amendments to the 
regulations implement section 2203 of 
Pub. L. 97-35. The amendments affect 
the first month of entitlement for a 
person filing for retirement or spouse's 
benefits who becomes age 62 after 
August 1981. The person must be age 62 
for a full month or, in the case of a 
spouse under age 62, must have a child 
“in-care” throughout a full month. 

Thus, an individual born on the first 
or second day of the month (attainment 
of age 62 on the last day of the 
preceding month or the first day of the 
current month) could be entitled to 
benefits for the month of his or her 62nd 
birthday. Birth on any other day of the 
month would preclude entitlement for 
the month in which the birthday occurs 
since the individual would not be age62 


for the entire month. Similarly, a spouse 
filing to receive benefits on the basis of 
having an entitled child “in-care” cannot 
be first entitled for a month unless a 
child was “in-care” for every day of that 
first month. 

Effective September 1981, a claimant 
for child's monthly benefits based on the 
earnings of a living worker can become 
entitled effective only with the first full 
month throughout which he or she meets 
all the requirements. Thus, a child must 
have the appropriate relationship to the 
worker, be dependent on the worker, be 
unmarried, be under age 18 or age 18 or 
over and a student, or be disabled 
throughout the entire month to be 
entitled for that month. There are some 
exceptions to this provision relating to 
students, stepchildren, grandchildren, 
stepgrandchildren, and certain deemed 
children. 


Termination of Certain Benefits When 
Child Attains Age Sixteen 


The proposed amendments to the 
regulations implement section 2205 of 
Pub. L. 97-35. Under this provision, 
entitlement to wife’s and husband's 
benefits based on child in care and to 
mother’s and father’s benefits will 
terminate when the child “in-care” 
becomes 16 years of age, unless the 
child is disabled. Under the previous 
law, these benefits were terminated 
when the child became age 18, unless 
the child was disabled. For a person 
entitled to these benefits for August 
1981, this provision is effective 
September 1983. For all other persons 
the provision is effective immediately. 


Changes in Benefits to Students 


The proposed amendments to the 
regulations implement section 2210 of 
Pub. L. 97~35. Under this provision, 
benefits will terminate at age 19 to a 
child who attends an elementary or 
secondary school, effective with 
benefits payable for the month of 
August 1982. A student who first 
becomes entitled to a child's benefit 
after August 1981 and who is in full-time 
attendance at a post-secondary school 
by July 1982 can receive benefits from 
age 18 through age 21 but only for 
months before August 1982. A student 
who was entitled to a child's benefit for 
August 1981 and is in full-time 
attendance at a post-secondary school 
before May 1982 can receive benefits 
from age 18 through age 21, but those 
benefits will be gradually reduced and 
phased out. Under the “phase out” 
provision, no benefits will’ be payable 
for May through August beginning in 
1982. After August 1981, benefits will be 
figured without regard to changes in the 
cost-of-living. Benefits for September 
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1982 through April 1983 will be reduced 
by 25 percent; benefits for September 
1983 through April 1984 will be reduced 
by 50 percent; benefits for September 
1984 through April 1985 will be reduced 
by 75 percent; and no benefits will be 
payable for months after April 1985. 
We have also made a minor technical 
change in § 404.346(b) to indicate that a 


* spouse by a deemed marriage may 


qualify for beneifts if the legal spouse 
loses his or her status as such under 
State law. The current regulation does 
not clearly state this provision which is 
in section 216(h)(1)({B)(i) of the Act. 

Minor technical changes were also 
made in §§ 404.315(a) and 404.320(b)(2) 
to correct cross-references. 


Regulatory Procedures 


Economic Impact: (Executive Order 
12291 and Regulatory Flexibility Act) 


These regulations merely conform the 
existing rules to the changes legislated 
by Pub. L. 97-35. Although the law 
created substantial changes in the 
structure of certain benefits in the 
OASDI program, the resulting impact 
was solely the result of legislation and is 
in place and effective regardless of 
regulatory action on our part. Therefore, 
these regulations do not “result in” a 
cost impact of $100 million or more or 
otherwise trigger the criteria for a major 
rule established in EO 12291. 

Similarly, although these changes may 
adversely affect some small entities, 
such as funeral homes and educational 
institutions, such impact is not the result 
of these regulations. Therefore, we 
certify that promulgation of these 
regulations will not have a significant 
impact on a substantial number of small 
entities and a regulatory flexibility 
analysis as provided in Pub. L. 96-354, 
the Regulatory Flexibility Act, is not 
required. 

Paperwork Reduction Act—These 
regulations impose no reporting/ 
recordkeeeping requirements requiring 
OMB clearance. 

The proposed amendments are to be 
issued under the authority contained in 
sections 202,205, 216, and 1102 of the 
Social Security Act, as amended; Secs. 
2202, 2203, 2205 and 2210 of Pub. L. 97- 
35: 49 Stat. 623, as amended; 53 Stat. 
1362, as amended; 49 Stat. 647, as 
amended; 64 Stat. 510, as amended; 42 
U.S.C. 402, 405, 416, and 1302. 

(Catalog of Federal Domestic Assistance 
Program No. 13.803 Social Security— 
Retirement Insurance; 13.805 Social 
Security—Survivors Insurance) 
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List of Subjects in 20 CFR Part 404 


Administrative practice and 
procedure, Death benefits, Disabled, 
Old-age, Survivors, and Disability 
Insurance. 

Dated: May 20, 1982. 

John A. Svahn, 
Commissioner of Social Security. 


Approved: July 12, 1982. 
Richard S. Schweiker, 
Secretary of Health and Human Services. 


PART 404—FEDERAL OLD-AGE 
SURVIVORS AND DISABILITY 
INSURANCE (1950—) 


Part 404 of Chapter III of Title 20 of 
the Code of Federal Regulations is 
amended as follows: 

1. Section 404.311 is revised to read as 
follows: 


§ 404.311 When entitiement to old-age 
benefits begins and ends. 

(a) You are entitled to old-age benefits 
at age 65 beginning with the first month 
covered by your application in which 
you meet all the requirements for 
entitlement. 

(b) You are entitled to old-age benefits 
if you have attained age 62, but are 
under age 65, beginning with the first 
month covered by your application 
throughout which you meet all the 
requirements for entitlement. 

(c) Your entitlement to benefits ends 
with the month before the month of your 
death. 

2. Section 404.330 is amended by 
revising paragraphs (a)(1) and (c) to 
read as follows: 


§ 404.330 Who is entitled to wife’s or 
husband’s benefits. 

You are entitled to benefits as the 
wife or husband of an insured person 
who is entitled to old-age or disability 
benefits if— 

(a) * * # 

(1) Your relationship to the insured as 
a wife or husband has lasted at least 1 
year. (You will be considered to meet 
the one year duration requirement 
throughout the month in which the first 
anniversary of the marriage occurs.) 

* + * * * 

(c) You are age 62 or older throughout 
a month and you meet all other 
conditions of entitlement, or you are the 
insured’s wife or husband and have “in 
your care” (as defined in §§ 404.348- 
404.349), throughout a month in which 
all other conditions of entitlement are 
met, a child who is entitled to child's 
benefits on the insured’s earnings record 
and the child is either under age 16 or 
disabled; and 


* * * * * 


3. Section 404.331 is amended by 
revising paragraphs (c) and (d) to read 
as follows: 


§ 404.331 Who is entitled to wife’s or 
husband’s benefits as a divorced spouse. 
* * * * * 

(c) You are not married. (For purposes 
of meeting this requirement, you will be 
considered not to be married throughout 
the month in which the divorce 
occurred); 

(d) You are age 62 or older throughout 
a month in which all other conditions of 
entitlement are met; and 
* * * * * 

4. Section 404.332 is amended by 
revising paragraphs (a) and (b)(4) and 
adding paragraph (c) to read as follows: 


§ 404.332 When Wife’s and husband’s 
benefits begin and end. 

(a) You are entitled to wife’s or 
husband's benefits beginning with the 
first month covered by your application 
throughout which you meet all the other 
requirements for entitlement under 
§ 404.330 or § 404.331. 


ee’? 


(4) If you are under 62 years old, the 
child who was in your care becomes age 
16 (unless disabled) or is otherwise no 
longer entitled to child’s benefits. (See 
paragraph (c) of this section if you were 
entitled to wife’s or husband's benefits 
for August 1981 on the basis of having a 
child in care.) 

(c) If you were entitled to wife's or 
husband's benefits for August 1981 on 
the basis of having a child in care, your 
entitlement will continue until 
September 1983, until the child reaches 
18 (unless disabled) or is otherwise no 
longer entitled to child’s benefits, or 
until one of the events described in 
paragraph (b)(1), (2), (3), (5), (6) or (7) of 
this section occurs, whichever is 
earliest. 

5. Section 404.339 is amended by 
revising paragraph (e) to read as 
follows: 


§ 404.339 Who is entitled to mother’s or 
father’s benefits. 

(e) You have “in your care” the 
insured’s child who is entitled to child’s 
benefits and he or she is under 16 years 
old or is disabled. Sections 404.348 and 
404.349 describe when a child is “in your 
care.” 

6. Section 404.340 is amended by 
revising paragraph (e) to read as 
follows: 


§ 404.340 Who is entitied to mother’s or 
father’s benefits as a surviving divorced 
spouse. 


* * * * * 
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(e) You have “in your care” the 
insured’s child who is under age 16 or 
disabled, is your natural or adopted 
child, and is entitled to child’s benefits 
on the insured person's record. Sections 
404.348 and 404.349 describe when a 
child is “in your care.” 

7. Section 404.341 is amended by 
revising paragraph (b)(2) and adding 
paragraph (c) to read as follows: 


§ 404.341 When mother’s and father’s 
benefits begin and end. 


* * * * * 


(b) se * 

(2) The child “in your care” becomes 
age 16 and not disabled or is otherwise 
no longer entitled to child’s benefits. 
(See paragraph (c) of this section if you 
were entitled to mother’s or father’s 
benefits for August 1981.) 


* * * * * 


(c) If you were entitled to spouse’s 
benefits on the basis of having a child in 
care, or to mother’s or father’s benefits 
for August 1981, your entitlement will 
continue until September 1983, until the 
child reaches 18 (unless disabled) or is 
otherwise no longer entitled to child’s 
benefits, or until one of the events 
described in paragraph (b)(1), (3), (4) or 
(5) of this section occurs, whichever is 
earliest. 

8. Section 404.346 is amended by 
revising paragraph (b) to read as 
follows: 


§ 404.346 Your relationship as wife, 
husband, widow or widower based upon a 
deemed valid marriage. 


* * * * * 


(b) Entitlement based upon a deemed 
valid marriage. To be entitled to 
benefits as the result of a deemed valid 
marriage, you and the insured must have 
been living in the same household (see 
§ 404.347) at the time the insured died 
or, if the insured is living, at the time 
you apply for benefits. You may not be 
entitled to benefits as the result of a 
deemed valid marriage if, at the time 
you apply, another person is or has been 
entitled to benefits as the wife, husband, 
widow, or widower of the insured and 
this person is a wife, husband, widow, 
or widower under State law as 
explained in § 404.345. If this person 
loses his or her status as a wife, 
husband, widow or widower under State 
law you may become entitled to 
benefits. Also, if after your entitlement, 
we find that another person is the wife, 
husband, widow, or widower of the 
insured under State law as explained in 
§ 404.345, your entitlement will end with 
the month before the month in which 
this determination is made. 
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9. Section 404.348 is amended by 
revising paragraphs (b), (c), and {d) to 
read as follows: 


§ 404.348 When a child living with you is 
“in your care.” 

(b) The child is 16 years old or older 
and not disabled; 

(c) The child is 16 years old or older 
with a mental disability, but you do not 
actively supervise his or her activities 
and you do not make important 
decisions about his or her needs, either 
alone or with help from your spouse; or 

(d) The child is 16 years old or older 
with a physical disability, but it is not 
necessary for you to perform personal 
services for him or her. Personal 
services are services such as dressing, 
feeding, and managing money that the 
child cannot do alone because of a 
disability. 

10. Section 404.349 is amended by 
revising paragraphs (a)(2) introductory 
text, (a)(3), and (b)(4) to read as follows: 


§ 404.349 When a child living apart from 
you is “in your care.” 

(a) et 

(1) zee 

(2) The child is under 16 years old, you 
supervise his or her activities and make 
important decisions about his or her 
needs, and one of the following 
circumstances exist: 


(iii) *** 

(3) The child is 16 years old or older, 
is mentally disabled, and you supervise 
his or her activities, make important 
decisions about his or her needs, and 
help in his or her upbringing and 
development. 

(b) se * 

(4) The child is 16 years old or older, 
is mentally competent, and either has 
been living apart from you for 6 months 
or more or begins-living apart from you 
and is expected to be away for more 
than 6 months; 


* * * * * 

11. Section 404.350 is amended by 
revising paragraph (e) to read as 
follows: 


§ 404.350 Who is entitled to childs 
benefits. 

(e) You are under age 18, you are 18 
years old or older and have a disability 
that began before you became 22 years 
old, or you are 18 years or older and 
qualify for benefits a a full-time student 
a described in § 404.367 or § 404.369. 

12. Section 404.351 is amended by 
revising paragraph (a) to read as 
follows: 


§ 404.351 Who may be reentitied to child’s 
benefits. 


* * * * * 


(a) The first month in which you 
qualify as a full-time student. (See 
§§ 404.367 and 404.369.); 

13. Section 404.352 is amended by 
revising paragraphs (a) and (b)(1) to 
read as follows: 


§ 404.352 When child’s benefits begin and 
end. 

(a) When benefits-begin. (1) If the 
insured is deceased, you are entitled to 
child’s benefits beginning with the first 
month covered by your application in 
which you meet all other requirements 
for entitlement. 

(2) If the insured is living, you are 
entitled to child’s benefits beginning 
with the first month covered by your 
application. 

(i) Throughout which you meet all the 
other requirements for entitlement if 
your first month of entitlement is 
September 1981 or later; or 

(ii) In which you meet all the other 
requirements for entitlement if your first 
month of entitlement is before 
September 1981. 

(b) When benefits end. Your 
entitlement to benefits ends with the 
month before the month in which one of 
the following events first occurs: 

(1) You become 18 years old, unless 
you are disabled or a full-time student. If 
you become 18 years old and you are 
disabled, your entitlement ends with the 
second month following the month in 
which your disability ends. If you 
become 18 years old and you qualify as 
a full-time student who is not disabled, 
your entitlement ends with the last 
month you are a full-time student or, if 
earlier, the month before the month you 
become age 19 (age 22 in certain 
situations described in § 404.369). If you 
become age 19 in a month in which you 
have not completed the requirements 
for, or received, a diploma or equivalent 
certificate from an elementary or 
secondary school, your entitlement will 
end with the month in which the quarter 
or semester in which you are enrolled 
ends if you are required to enroll for 
each quarter or semester. If the school 
you are attending does not have a 
quarter or semester system which 
requires reenrollment, your benefits will 
end with the month you complete the 
course or, if earlier, the first day of the 
third month following thé month in 
which you become 19 years old. 


* * 


§ 404.353 [Amended] 
14. In § 404.353, the reference in the 
last sentence of paragraph (a) is 
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changed from “§ 404.304” to “§§ 404.304 
and 404.369”. 

15. Section 404.355 is amended by 
revising paragraph (c) to read as 
follows: 


§ 404.355 Who is the insured’s natural 
child. 


* * * * * 


(c) Your mother has not married the 
insured but the insured is your father 
and he has either acknowledged in 
writing that you are his child, been 
decreed by a court to be your father, or 
been ordered by a court to contribute to 
your support because you are his child. 
For purposes of determining whether the 
conditions of entitlement are met 
throughout the first month as stated in 
§ 404.352(a)(2)(i), the written 
acknowledgment, court decree, or court 
order will be considered to have 
occurred on the first day of the month in 
which it actually occurred if you are 
entitled on the earnings record of a 
retirement beneficiary. 


* ~ * * 


16. Section 404.357 is revised to read 
as follows: 


§ 404.357 Who is the insured’s stepchild. 


You may be eligible for benefits as the 
insured’s stepchild if, after your birth, 
your natural or adopting parent married 
the insured. The marriage between the 
insured and your parent must be a valid 
marriage under State law or a marriage 
which would be valid except for a “legal 
impediment” described in § 404.346(a). If 
the insured is alive when you apply, you 
must have been his or her stepchild for 
at least 1 year immediately preceding 
the day you apply. For purposes of 
determining whether the conditions of 
entitlement are met throughout the first 
month as stated in § 404.352(a)(2)(i), you 
will be considered to meet the one year 
duration requirement throughout the 
month in which the anniversary of the 
marriage occurs. If the insured is not 
alive when you apply, you must have 
been his or her stepchild for at least 9 
months immediately preceding the day 
the insured died. This 9-month 
requirement will not have to be met if 
the marriage between the insured and 
your parent lasted less than 9 months 
under the conditions described in 
§ 404.335(a)(2). 

17. Section 404.358 is amended by 
revising paragraph (a) to read as 
follows: 


§ 404.358 Who is the insured’s grandchild 
or stepgrandchild. 

(a) Grandchild and stepgrandchild 
defined. You may be eligible for benefits 
as the insured's grandchild or 
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stepgrandchild if you are the natural 
child, adopted child, or stepchild of a 
person who is the insured’s child as 
defined in § § 404.355-404.357, or 

§ 404.359. Additionally, for you to be 
eligible as a grandchild or 
stepgrandchild, your natural or adoptive 
parents must have been either deceased 
or under a disability, as defined in 

§ 404.1501(a), at the time your 
grandparent or stepgrandparent became 
entitled to old-age or disability benefits 
or died; or if your grandparent or 
stepgrandparent had a period of 
disability that continued until he or she 
became entitled to benefits or died, at 
the time the period of disability began. If 
your parent is deceased, for purposes of 
determining whether the conditions of 
entitlement are met throughout the first 
month as stated in § 404.352(a)(2)(i), 
your parent will be considered to be 
deceased as of the first day of the month 
of death. 

18. Section 404.366 is amended by 
revising the heading, revising paragraph 
(c), and adding paragraph (d) to read as 
follows: 


§ 404.366 “Contributions for support,” 
“one-half support,” and “living with” the 
insured defined—determining first month 
of entitlement. 

(c) “Living with” the insured. You are 
living with the insured if you ordinarily 
live in the same home with the insured 
and he or she is exercising, or has the 
right to exercise, parental control and 
authority over your activities. You are 
living with the insured during temporary 
separations if you and the insured 
expect to live together in the same place 
after the separation. Temporary 
separations may include the insured’s 
absence because of active military 
service or imprisonment if he or she still 
exercises parental control and authority. 
However, you are not considered to be 
living with the insured if you are in 
active military service or in prison. If 
“living with” is used to establish 
dependency for your eligibility to.child’s 
benefits and the date your application is 
filed is used for establishing the point 
for determining dependency, you must 
have been living with the insured 
throughout the month your application is 
filed in order to be entitled to benefits 
for that month. 

(d) Determining first month of 
entitlement. In evaluating whether 
dependency is established under 
paragraphs (a), (b), or (c) of this section, 
for purposes of determining whether the 
conditions of entitlement are met 
throughout the first month as stated in 
§ 404.352(a)(2)(i), we will not use the 


temporary separation or temporary 
interruption rules. 

19. Section 404.367 is revised to read 
as follows: 


§ 404.367 When you are a “full-time 
elementary or secondary school student”. 

Beginning August 1982 you may be 
eligible for child’s benefits if you are a 
full-time elementary or secondary 
school student. You are a full-time 
elementary or secondary school student 
if you meet all the following conditions: 

(a) You attend a school which 
provides elementary or secondary 
education, respectively, as determined 
under the law of the State or other 
jurisdiction in which it is located; 

(b) You are in full-time attendance in 
a day or evening non-correspondence 
course and are carrying a subject load 
which is considered full-time for day 
students under the institution’s 
standards and practices, with scheduled 
attendance at the rate of at least 20 
hours per week and a course of study 
which is at least 13 weeks in duration. 
For purposes of determining whether the 
conditions of entitlement are met 
throughout the first month as stated in 
§ 404.352(a)(2)(i), if you are entitled as a 
student on the basis of attendance at an 
elementary or secondary school, you 
will be considered to be in full-time 
attendance for a month during any part 
of which you are in full-time attendance; 

(c) You are not being paid while 
attending the school by an employer 
who has requested or required that you 
attend the school; and 

(d) You are in grade 12 or below. 

20. Section 404.368 is revised to read 
as follows: 


§ 404.368 When you are considered a full- 
time student during a period of 
nonattendance. 

If you are a full-time student, your 
eligibility may continue during a period 
of nonattendance (including part-time 
attendance) if all the following 
‘conditions are met: 

(a) The period of nonattendance is 4 
consecutive months or less; 

(b) You show us that you intend to 
resume your studies as a full-time 
student at the end of the period or at the 
end of the period you are a full-time 
student; and 

(c) The period of nonattendance is not 
due to your explusion or suspension 
fromthe school. 

21. A new § 404.369 is added to read 
as follows: 


§ 404.369 Special rules for entitiement to 
child's benefits if you are a full-time student 
for months before August 1982. 

(a) Full-time student for months 
before August 1982. You are a full-time 
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student for purposes of benefits for 
months before August 1982 if: 

(1) You are under age 22; 

(2) You are attending an educational 
institution as defined in paragraph (b) of 
this section; 

(3) You are enrolled in 
noncorrespondence courses and 
carrying a subject load that is 
considered full-time for day students 
under the practices and standards of the 
educational institution. If you are 
enrolled in a junior college, college, or 
university, your course of study must 
last at least 13 weeks. If you are 
enrolled in any other educational 
institution, your course of study must 
last at least 13 weeks and your 
scheduled attendance must be at least 
20 hours a week. If your full-time 
attendance either begins or ends in a 
month, you will be considered a full- 
time student for that month. You will not 
be considered a full time student in the 
month you graduate if you complete 
your course of study and stop carrying a 
full-time subject load in a month before 
the month preceding the month you 
graduate; and 

(4) You are not being paid while 
attending the educational institution by 
an employer who has requested or 
required that you attend the school. 

(b) Educational institution defined. 
An educational institution is a school 
(including a technical, trade, or 
vocational school), junior college, 
college, or university that meets any one 
of the following conditions: 

(1) It is operated or directly supported 
by the United States, by any State or 
local government, or by a political 
subdivision of any State or local 
government; 

(2) It is approved by a State agency or 
subdivision of the State or accredited by 
a State or nationall recognized 
accrediting body. A nationally 
recognized accrediting body is one 
determined to be such by the U.S. 
Secretary of Education. A State- 
recognized accrediting body is one 
designated or recognized by a State as 
the proper authority for accrediting 
schools, colleges, or universities. 
Approval by a State agency or 
subdivision includes approval of a 
school, college, or university as an 
educational institution or approval of 
one or more of the courses offered by a 
school, college or university; or 

(3) It is a nonaccredited school, 
college, or university, but its credits are 
accepted by at least 3 educational 
institutions that have been accredited 
by a State or nationally recognized 
accrediting body. 
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(c) When benefits can be paid after 
July 1982 based on attendance at a 
school other than an elementary or 
secondary school. If you meet the 
conditions for entitlement to student 
benefits for months before August 1982 
as explained in paragraphs (a) and (b) of 
this section, but do not meet the 
conditions for entitlement beginning in 
August 1982 (see § 404.367), your 
benefits will end with July 1982 unless 
you meet the following requirements: 

(1) You have attained age 18; 

(2) You are not under a disability; 

(3) You were entitled to child’s 
benefits (as a child, student or disabled 
child) for August 1981; and 

(4) You were in full-time attendance 
as described in paragraph (a)(3) of this 
section at a post-secondary school for 
any month before May 1982. (A post- 
secondary school is any school which 
meets the definition of an educational 
institution as defined in paragraph (b) of 
this section but is not an elementary or 
secondary school as defined in 
§ 404.367(a).) . 

(d) Limitations on payments for 
months after July 1982. If you are 
entitled to child’s benefits based on the 
requirements of paragraphs (a) and (c) 
of this section, your benefit amount 
(prior to any reduction due to the family 
maximum or deduction on account of 
work) will be subject to the following 
limitations: 

(1) You will receive no benefits for 
May through August beginning with 
calendar year 1982; 

(2) Your benefit for September 1982 
through April 1983 will be 75 percent of 
the benefit to which you were entitled, 
for August 1981; 

(3) Your benefit for September 1983 
through April 1984 will be 50 percent of 
the benefit to which you were entitled 
for August 1981; 

(4) Your benefit for September 1984 
through April 1985 will be 25 percent of 
the benefit to which you were entitled 
for August 1981; 

(5) You will receive no benefit for 
months after April 1985; and 
_ (6) If your student benefits continue 

beyond July 1982 but later and for any 
reason, you may not become reentitled 
to student benefits. 


§ 404.390 [Amended] 


22. Section 404.390 is amended by 
changing the reference in the last 
sentence from “§ 404,392” to “§§ 404.392 
and 404,393”, 

23, Section 404.391 is amended by 
revising the heading and introductory 
language to read as follows: 


§ 404.391 Who is entitled to the lump-sum 
death payment as a widow or widower who 
was living in the same household. 

You are entitled to the lump-sum 
death payment as a widow or widower 
who was living in the same hosuehold 
ee 


* * * * 


24. Section 404.392 is revised to read 
as follows: 


§ 404.392 Who is entitled to the lump-sum 
death payment when there is no widow or 
widower who was living in the same 
household—death occurs after August 
1981. 


(a) General. If the insured individual 
dies after August 1981 and is not 
survived by a widow or widower who 
meets the requirements of § 404.391, the 
lump-sum death payment shall be paid 
as follows: 

(1) To a person who is entitled (or 
would have been entitled had a timely 
application been filed) to widow's or 
widower’s benefits (as described in 
§ 404.335) or mother’s or father’s 
benefits (as described in § 404.339) on 
the work record of the deceased worker 
for the month of that worker's death; or 

(2) If no person described in (1) 
survives, in equal shares to each person 
who is entitled (or would have been 
entitled had a timely application been 
filed) to child's benefits (as described in 
§ 404.350) on the work record of the 
deceased worker for the month of that 
worker's death. 

(b) Application requirement. A person 
who meets the requirements of 
paragraph (a)(1) of this section need not 
apply to receive the lump-sum death 
payment if, for the month prior to the 
death of the insured, that person was 
entitled to wife’s or husband's benefits 
on the insured’s earnings record. 
Otherwise, an application must be filed 
within 2 years of the insured’s death. 

25. Section 404.392 is redesignated as 
§ 404.393 and the heading and 
introductory language are changed to 
read as follows: 


§ 404.393 Who is entitled to the lump-sum 
death payment when there is no widow or 
widower who was living in the same 
household—death occurs before 
September 1, 1981. 


If the insured individual dies before 
September 1, 1981 and is not survived by 
a widow or widower who meets the 
requirements of § 404.391, the lump-sum 
death payment shall be paid as follows: 


* * * * * 


26. Section 404.393 is redesignated as 
§ 404.394 and the reference in the first 
sentence of the text is changed from 
“§$ 404.392” to “§ 404.393". 
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§ 404.395 [Redesignated from § 404.394] 
27. Section 404.394 is redesignated as 
§ 404.395. 


§ 404.315 [Amended] 

28. Section 404.315(a) is amended by 
changing the reference from “§ 404.116” 
to “§ 404.130”. 


§ 404.320 [Amended] 
29. Section 404.320(b)(2) is amended 
by changing the reference from 
“8 404.116” to “§ 404.130”. 
[FR Doc. 82~20540 Filed 7-28-62; 8:45 am] 
BILLING CODE 4190-11-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


21 CFR Part 561 
[PH-FRL 2180-6; FAP 1H5317/P78] 


2,3-Dihydro-5,6-DimethyI-1,4-Dithiin- 
1,1,4,4-Tetraoxide; Proposed 
Tolerance 


AGENCY: Environmental Protection 
Agency (EPA).. 


ACTION: Proposed rule. 


SUMMARY: This rule proposes the 
establishment of a feed additive 
regulation permitting the residues of the 
harvest growth regulant 2,3-dihydro-5,6- 
dimethyl-1,4-dithiin-1,1,4,4-tetraoxide in 
or on the animal feed cottonseed hulls. 
This proposed regulation to establish the 
maximum permissible level for residues 
of the harvest growth regulant in or on 
cottonseed hulls was requested by the 
Uniroyal Chemical. 


DATE: Comments must be received on or 
before August 13, 1982. 
ADDRESS: Written comments to: Product 
Manager (PM) 25, Registration Division 
(TS-767C), Office of Pesticide Programs, 
Rm. 245, CM No. 2, Environmental 
Protection Agency, 1921 Jefferson Davis 
Highway, Arlington, VA 22202. 
FOR FURTHER INFORMATION CONTACT: 
Robert Taylor, PM 25, (703-557-1800) at 
the address given above. 
SUPPLEMENTARY INFORMATION: EPA 
issued a notice in the Federal Register of 
September 23, 1981, which announced 
that the Uniroyal Chemical, Division of 
Uniroyal, Inc., 74 Amity Rd., Bethany, 
CT 06525, had submitted a feed additive 
petition (FAP 1H5317) to the EPA. The 
petition proposes that a regulation be 
established permitting residues of the 
harvest growth regulant 2,3-dihydro-5,6- 
dimethyl-1,4-dithiin-1,1,4,4-tetraoxide in 
or on the commodity, cottonseed hulls at 
0.7 part per million (ppm). 

No comments were received in 
response to this notice of filing. 
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The data submitted in the petition and 
other relevant material considered in 
support of this regulation are discussed 
in a related document (PP 1F2560/P247) 
establishing tolerances for residues of 
the pesticide chemical in or on various 
commodities which appears elsewhere 
in this issue of the Federal Register. 

The pesticide is considered useful for 
the purpose for which the regulation is 
sought, and it is concluded that the 
pesticide may be safely used in the 
prescribed manner when such use is in 
accordance with the label and labeling 
registered pursuant to the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA), as amended. 

Any persons who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request on or before August 
30, 1982 that this rulemaking proposal be 
referred to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number “{FAP 1H5317/P78].” All 
written comments filed in response to 
this petition will be available in the 
product manager’s office, Registration 
Division, at the address given above 
from 8:00 a.m. to 4:00 p.m., Monday 
through Friday, except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new food or 
feed additive levels, or conditions for 
safe use of additives, or raising such 
food or feed additive levels do not have 
a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published in the Federal Register of May 
4, 1981 (46 FR 24945). 


(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C. 
346(c)(1))) 


List of Subjects in 21 CFR Part 561 


Animal feeds, Pesticides and pests. 
Dated: July 26, 1982. 
James M. Conlon, 
Deputy Director, Office of Pesticide 
Programs. 


PART 561—TOLERANCES FOR 
PESTICIDES IN ANIMAL FEEDS 
ADMINISTERED BY THE 
ENVIRONMENTAL PROTECTION 
AGENCY 


Therefore, it is proposed that 21 CFR 
Part 561 be amended by establishing a 
new § 561.425 to read as follows: 


§ 561.425 2,3-Dihydro-5,6-dimethyl-1,4- 
dithiin-1,1,4,4-tetraoxide. 

A regulation is established permitting 
residues of the harvest growth regulant 
2,3-dihydro-5,6-dimethyl-1,4-dithiin- 
1,1,4,4-tetraoxide in or on cottonseed 
hulls at 0.7 part per million (ppm) when 
it is present as a result of the application 
of the harvest growth regulant to the 
growing agricultural commodity cotton. 


(FR Doc. 82-20671 Filed 7-28-82; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 931 


Public Comment and Opportunity for 
Public Hearing on Modified Portions of 
the New Mexico Permanent Regulatory 
Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Proposed rule; notice of receipt 
of permanent program modifications; 
public comment period and opportunity 
for public hearing. 


SUMMARY: OSM is announcing 
procedures for the public comment 
period and for a public hearing on the 
substantive adequacy of program 
amendments submitted to satisfy 
conditions imposed by the Secretary of 
the Interior on the approval of the New 
Mexico Permanent Regulatory Program 
(hereinafter referred to as the New 
Mexico program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). 


DATES: Written comments must be 
received on or before 4:00 p.m. on 
September 3, 1982 to be considered in 
the Secretary's decision on whether the 
proposed amendments satisfy the 
conditions. 

A public hearing on the proposed 
modifications has been scheduled for 
September 1, 1982, at the address listed 
below under “ADDRESSES.” Any 


person interested in making an oral or 
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written presentation at the hearing 
should contact Mr. Robert Hagen at the 
address below by August 20, 1982. If no 
person has contacted Mr. Hagen by this 
date to express an interest to participate 
in this hearing, the hearing will be 
cancelled. A notice announcing any 
cancellation will be published in the 
Federal Register. 


ADDRESSES: The public hearing will be 
held at the State of New Mexico, Energy 
and Minerals Department, Mining and 
Minerals Division, Map Room, 525 
Camino De Los Marquez, Santa Fe, New 
Mexico 87501. 

Written comments should be mailed 
or hand-delivered to Robert Hagen, 
Field Office Director, Office of Surface 
Mining Reclamation and Enforcement, 
219 Central Avenue, NW, Albuquerque, 
New Mexico 87102, Telephone: (505) 
766-1486. 

Copies of the proposed modifications 
to the New Mexico program, a listing of 
any scheduled public meetings and all 
written comments received in response 
to this notice will be available for 
review at the OSM Headquarters Office, 
the OSM Field Office and the Office of 
the State Regulatory Authority listed 
below, Monday through Friday, 8:00 a.m. 
to 4:00 p.m., excluding holidays. 

Office of Surface Mining Reclamation 
and Enforcement, Administrative 
Record Room, 1100 “L” Street, NW., 
Washington, D.C. 20240 

Office of Surface Mining Reclamation 
and Enforcement, Field Office, 219 
Central Avenue, NW., Albuquerque, 
New Mexico 87102 

Energy and Minerals Department, 
Division of Mining and Minerals, 525 
Camino De Los Marquez, Santa Fe, 
New Mexico 87501, Telephone: (505) 
827-5451 


FOR FURTHER INFORMATION CONTACT: 
Robert Hagen, Field Office Director, 
Office of Surface Mining, 219 Central 
Avenue, NW, Albuquerque, New 
Mexico 87102, Telephone: (505) 766- 
1486. 


SUPPLEMENTARY INFORMATION: On 
February 28, 1980, OSM received a 
proposed regulatory program from the 
State of New Mexico. On December 31, 
1980, following a review of the proposed 
program as outlined in 30 CFR Part 732, 
the Secretary approved the proposed 
program conditioned on the correction 
of 12 minor deficiencies (45 FR 86459- 
86490). . 

In accepting the Secretary's 
conditional approval, New Mexico 
agreed to submit provisions to satisfy 
conditions “a’”-"d" and “f’="I" by July 1, 
1981, and a provision to meet condition 
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“e” by February 28, 1982. Subsequently, 
New Mexico requested that the deadline 
for the State to meet conditions “a”—“d" 
and “f’-“I” be extended until February 
28, 1982.) On October 30, 1981 (46 FR 
54070), OSM announced its decision to 
grant New Mexico’s request. In response 
to a further request by the State in 
December 1981, the Secretary 
reexamined conditions ‘‘a”~“c” and “e”’- 
“|” in light of proposed and final 
changes to the Federal permanent 
program rules. As a result of that 
reexamination, the Secretary decided to 
remove conditions “a” and “k”, to extend 
the deadline for the State to meet 
condition “‘b”,.“c”, “f", “e"“i", and “I” 
to July 31, 1982, and to extend the 
deadline for the State to meet conditions 
“e”, “h” and “j” to March 15, 1983 (47 FR 
23150-23153, May 27, 1982). 

On February 28, 1982, New Mexico 
submitted to OSM a policy statement to 
satisfy condition “d”. Following a 
review of that material as outlined in 30 
CFR 732, the Secretary determined that 
the amendment submitted by the State 
satisfied condition “d”. Notice of the 
Secretary's decision to remove that 
condition was published in the Federal 
Register on May 27, 1982 (47 FR 23153- 
23155). On July 9, 1982, New Mexico 
submitted regulatory revisions adopted 
by the New Mexico Coal Surface Mining 
Commission on that date which are 
intended to satisfy conditions, “b”, “c”, 
“f", “g", “i” and “I”. A description of the 
provisions submitted by the State and of 
the conditions they are intended to 
satisfy is provided below. 

Condition “b” of the Secretary's 
approval stipulates that the approval 
found in § 931.10 will terminate on July 
31, 1982, unless New Mexico submits to 
the Secretary by that date copies of fully 
implemented procedural regulations for 
hearings on petitions to designate lands 
unsuitable in accord with CFR 764.17, or 
otherwise amends its program to 
accomplish the same result. To respond 
to this condition, the State has 
submitted a change to New Mexico 
regulation 4-17(a) which deletes the 
requirement that the hearing shall be 
adjudicatory in nature. 

Condition “c” of the Secretary's 
approval stipulates that the approval 
found in § 931.10 will terminate on July 
31, 1982, unless New Mexico submits to 
the Secretary by that date copies of fully 
implemented regulations which 
demonstrate that regulation 24~11 has 
been changed to delete the specific 
variance for return to approximate 
original contour on exploration sites in 
conformance with 30 CFR 815.15 or 
otherwise amends its program to 
accomplish the same result. To respond 


to this condition the State submitted a 
change to its regulation at 19-15 which 
eliminates the discretion allowed the 
Director to waive the requirement to 
return the disturbed area to its 
approximate original contour. 


Condition “f” of the Secretary's 
approval stipulates that the approval 
found in § 931.10 will terminate on July 
31, 1982, unless New Mexico submiis to 
the Secretary by that date copies of fully 
enacted regulations imposing an 
additional criterion to the proposed 
State alternative for leaving limited 
highwall stretches which would prevent 
any stretch of highwall from extending 
beyond the length of the cliffs present 
prior to mining or otherwise amends its 
program to accomplish the same result. 
To respond to this condition New 
Mexico has submitted a change to its 
regulation at 20-102 which replaces the 
existing language of paragraph (iv) with 
the following statement: “The retained 
portion left standing shall not exceed 
preexisting cliff lengths. However, the 
Director may require shorter lengths.” 


Condition “g” of the Secretary's 
approval stipulates that the approval 
found in § 931.10 will terminate on July 
31, 1982, unless New Mexico submits to 
the Secretary by that date copies of fully 
implemented regulations containing a 
complete definition of “unconsolidated 
streamlaid deposits holding streams” in 
accordance with 30 CFR 705.5 or 
otherwise amends its program to 
accomplish the same result. To respond 
to this condition New Mexico has 
submitted a change to the definition of 
“Unconsolidated Streatlaid Deposits 
Holding Streams” which would replace 
the word “intermittent” with “other”. 


ease 


Condition “i” of the Secretary's 
approval stipulates that the approval 
found in § 931.10 will terminate on July 
31, 1982, unless New Mexico submits to 
the Secretary by that date copies of fully 
implemented regulations which correct a 
typographical error in New Mexico 
regulation 29-12(b) concerning citizen 
requests for inspections in accord with 
30 CFR 842.12 or otherwise amends its 
program to accomplish the same result. 
To satisfy this condition New Mexico 
has submitted a change to its regulation 
at 20-12(b) which would correct the 
typographical error contained in that 
paragraph. 

Condition “I” of the Secretary's 
approval stipulates that the approval 
found in § 931.10 will terminate on July 
31, 1982, unless New Mexico submits to 
the Secretary by that date copies of fully 
implemented regulations for the 
protection of endangered species in 
accordance with 30 CFR 786.19 or 
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otherwjse amends its program to 
accomplish the same result. To satisfy 
condition “l"" New Mexico has submitted 
a revision to its regulation at 11-19 to 
insert the following language after the 
phrase “contrary to”: “the Endangered 
Species Act of 1973 (16 U.S.C. 153 et 
seq.) or other.” 

In addition to the proposed 
amendments listed above which are 
intended to satisfy conditions of 
approval, the State submitted a revision 
to its regulation at 20-71 to correct the 
typographical errors contained therein. 

OSM is seeking comment on whether 
the regulatory revisions submitted by 
New Mexico on July 9, 1982, satisfy 
conditions “b”, “‘c”, “f’, “g”, “i”, and “1”. 
The full text of these amendments is 
contained in the New Mexico 
administrative record under number NM 
208, and is available for public review at 
the addresses listed above under 
“ADDRESSES”. If the material 
submitted by the State is approved, the 
conditions specified in 30 CFR 931.11(b), 
(c), (f}, (g), (i) and (1) will be removed. 


Additional Determinations 


1. Compliance with the National 
Environmental Policy Act. The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Compliance with the Regulatory 
Flexibility Act. The Secretary hereby 
determines that this proposed rule will 
not have a significant economic impact 
on small entities within the meaning of 
the Regulatory Flexibility Act, 5 U.S.C. 
601 ef seq. 

3. Compliance with Executive Order 
No. 12291. With respect to regulations 
concerning satisfaction of conditions of 
approval of State regulatory programs 
under SMCRA, OSM has been granted a 
categorical exemption from the 
requirement to prepare a Regulatory 
Impact Analysis pursuant to Executive 
Order No. 12291, by a letter from the 
Office of Management and Budget dated 
August 28, 1981. 


List of Subjects in 30 CFR Part 931 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Date: July 22, 1982. 

]. Steven Griles, 

Acting Director, Office of Surface Mining. 
[FR Doc. 82-20637 Filed 7-28-82; 6:45 am] 

BILLING CODE 4310-05-M 
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DEPARTMENT OF DEFENSE 
Office of the Secretary 
32 CFR Part 299a 


National Security Agency; Privacy Act 
of 1974; Disclosures and Amendment 
Procedures Specific Exemptions, 
National Security Agency 


AGENCY: National Security Agency/ 
Central Security Service, DOD. 


ACTION: Notice of Proposed Amendment. 


SUMMARY: This document proposes to 
amend 32 CFR Part 299a to broaden the 
rights of individuals affected by 
National Security Agency/Central 
Security Service (NSA/CSS) systems of 
records. The proposed amendment 
establishes procedures to be followed if 
ienial of individual access is 
ontemplated, and provides for 
\otification of denial of individual 
access to records, and for appeal 
procedures. Existing language in 
affected sections of the regulation will 
be modified to accomodate the proposed 
amendments. 
OATES: Comments must be received on 
or before September 27, 1982. 
ADDRESSES: Send comments to LT 
Robert Fielding, JAGC, USN, Office of 
the General Counsel, Room 9A116, 
National Security Agency, Ft. George 
Meade, Md. 20755. 
FOR FURTHER INFORMATION CONTACT: 
LT Robert Fielding, JAGC, USN, Office 
of General Counsel 301-688-6054. 


List of Subjects in 32 CFR Part 299a 
Privacy. 


PART 299a—PRIVACY ACT SYSTEMS 
OF RECORDS—DISCLOSURES AND 
AMENDMENT PROCEDURES— 
SPECIFIC EXEMPTIONS, NATIONAL 
SECURITY AGENCY 


For the reasons set out above, Part 
299a of Title 32, Code of Federal 
Regulations, is proposed to be amended 
as follows: 

1. The section heading of § 299a.8 is 
revised as follows: 


§ 299a.8 Appeal determination for 
amendment. 

2. In § 299a.1, paragraph (a) is revised 
to read as follows: 


§ 299a.1 Purpose and scope. 

(a) The purpose of this rule is to 
comply with and implement title 5 
U.S.C. 552a, sections (f) and (k), 


hereinafter identified as the Privacy Act. 


It (1) establishes the procedures by 
which an individual may be notified 
whether a system of records contains 
information pertaining to the individual; 


(2) defines times, places and 
requirements for identification of the 
individual requesting records and for 
disclosure of requested records, where 
appropriate; (3) provides for special 
handling for medical and psychological 
records; (4) provides for amendment of 
records; (5) provides for appeal of 
denials of request for amendment; (6) 
establishes criteria for denial of 
individual access; (7) provides for 
notification of a denial; (8) provides for 
appeal of a denial; and (9) provides a 
schedule of fees to be charged for 
making copies of requested records. In 
addition, this rule contains the 
exemptions promulgated by the 
Director, NSA/Chief, CSS pursuant to 5 
U.S.C. 552a (k), to exempt Agency 
systems of records from subsections 
(c)(3); (d); (e)(1); (e)(4)(G), (H), (); and (f) 


of section 552a. 


§ 299.12 [Redesignated from § 2994.9] 
3. § 299a.9 is § 299a.12. 


§ 299a.13 [Redesignated from § 299a.10] 


4. Section 299a.10 is amended 
redesignated as 299a.13 

All references in former § 299a.10 to 
“$ 299a.10” are revised to read 
“§ 299a.13.” 

5. New sections 299a.9 through 299a.11 
are added as follows: 


§ 299a.9 Grounds for denying an 
individual access. 

(a) Access by an individual to records 
pertaining to that individual may be 
refused only when the record: 

(1) Has been compiled in reasonable 
anticipation of a civil action or 
proceeding; 

(2) Is in a system of records which has 
been exempted from the access 
provisions of the Act under one of the 
exemptions permitted by the Act; 

(3) Contains classified information 
which has been exempted from the 
access provision of the Act under the 
blanket exemption for such material 
claimed for all NSA/CSS record 
systems; 

(4) Is contained in a system of records 
or contains information to which access 
may be denied under the provisions of 
some other Federal statute; 

(5) Is sought by an individual who 
fails to comply with the established 
procedural requirements, including 
refusal to pay any required fees imposed 
by NSA/CSS. 

(b) Normally, an individual shall not 
be denied acces to the entire record but 
only to those portions from which the 
denial of access shall serve some 
legitimate governmental purpose. 
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§ 299a.10 Notification of denial of 
individual access. 

The denial of individual access shall 
be in writing and shall include as a 
minimum: 

'(a) The name, title, or position, and 
signature ofthe designated NSA/CSS 
denial authority; 

(b) The date of the denial; 

(c) The specific reasons for the denial, 
including specific citation to the 
appropriate sections of the Privacy Act 
or other statutes, DoD or NSA/CSS 
regulations, or Code of Federal 
Regulations (CFR) authorizing the 
denial; 

(d) Notice of the individual’s right to 
appeal the denial through the specified 
NSA/CSS appeal procedures within 60 
calendar days; and 

(e) The address of the NSA/CSS 
Privacy Act appeals official.” 


§ 299a.11 Policies and procedures for 
appealing a denial. 

Any individual denied access to 
requested records may appeal the initial 
decision within 60 calendar days of the 
date of the notification of denial of 
access. The following procedures and 
policies will be followed in the event of 
an appeal: 

(a) A formal written determination 
will be issued-by the appeal authority 
within 30 working days of the date of 
appeal or when all necessary 
information has been provided by the 
requester; 

(b) If the denial is sustained totally, or 
in part, the notification shall include as 
a minimum: 

(1) The exact reason for denial of the 
appeal to include specific citation to the 
provisions of the Act or other statute, 
DoD or NSA/CSS regulation, or the 
Code of Federal Regulations (CFR) upon 
which the determination is based; 

(2) The date of the appeal 
determination; 

(3) The name, title and signature of 
the appeal authority; and 

(4) A statement informing the 
appellant of his right to seek judicial 
relief. 

(c) If the appeal is granted, the 
appellant shall be notified in writing and 
granted access to the denied material. 

(d) The written appeal notification 
granting or denying access is the final 
NSA/CSS action as regards access 
determination. 

(e) If the appeal authority cannot 
make a fair and equitable review within 
the allotted time period of 30 days, the 
appellant will be so notified in writing of 
the decision to extend the period of 
review, the reasons for the delay and 
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when the individual may expect an 
answer. 
(f) A requester may consider his or her 
appeal denied if the appeal authority: 
(1) Fails to act on the appeal within 30 
days; 
(2) Fails to provide the requester with 
a notice of extension within 30 days; or 
(3) Fails to act within the time limits 
established in the notice of extension.” 
M. S. Healy, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
July 22, 1982. 
[FR Doc. 82-20555 Filed 7-28-82; 8:45 am} 
BILLING CODE 3810-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 


[A-1-FRL 2160-2] 


Approval and Promulgation of 
implementation Plans; Rhode !sland 
Revisions—Suilfur-in-Fueil and 
Particulate Emission Limitations for 
Kenyon Piece Dye Works, Richmond, 
Rhode Island 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


summary: The Environmental! Protection 
Agency (EPA) proposes to approve a 
revision to the Rhode Island State 
Implementation Plan (SIP) for which the 
Rhode Island Department of 
Environmental Management (RIDEM) 
has proposed and conducted a public 
hearing. This revision allows Kenyon 
Piece Dye Works, Richmond, Rhode 
Island, to burn limited amounts of up to 
2.2% sulfur content residual fuel oil. 
Rhode Island's particulate emission 
limitation would also be relaxed to 
accommodate the small increase in 
particulate emissions expected when 
this higher sulfur fuel is burned. EPA is 
proposing approval of this SIP revision 
before state adoption and formal] 
submittal in order to reduce the time 
necessary for the revision to become 
effective. 

DATE: Send all written comments to 
Linda M. Murphy, Acting Chief, State 
Air Programs Branch, at the 
Environmental Protection Agency's 
Boston address (below) on or before 
August 30, 1982. 

ADDRESSES: Copies of Rhode Island's 
pre-hearing submittal and EPA's 
technical evaluation are available for 
public inspection during normal 
business hours at the Environmental 
Protection Agency, Region I, State Air 
Programs Branch, Room 1903, JFK 
Federal Building, Boston, Massachusetts 


02203; Public Information Reference 
Unit, Environmentai Protection Agency, 
401 M Street, S.W., Washington, D.C. 
20460 and Rhode Island Department of 
Environmental Management, Division of 
Air Resources, Cannon Building, Room 
204, 75 Davis Street, Providence, Rhode 
Island 02908. 

FOR FURTHER INFORMATION CONTACT: 

Brian Hennessey at the U.S. 

Environmental Protection Agency's 

Boston address (above), or call (617) 

223-4449. 

SUPPLEMENTARY INFORMATION: 

Currently, Rhode Island Regulation 8 

limits the sulfur content of all fossil fuels 

to 0.55 pounds per million Btu's heat 
release potential; for residual fuel oil 
this corresponds to a sulfur content of 
approximately 1% by weight. Regulation 

13 limits particulate emissions from 

fossil fuel burning to 0.10 pounds per 

million Btu’s heat release potential. On 

March 23, 1982 RIDEM requested that 

EPA approve a sulfur-in-fuel variance 

and presented EPA with an air impact 

evaluation for the consequent emission 
increases. On April 29, 1982 RIDEM 
conducted a public hearing on the 
proposal in Providence. 

EPA has completed a review of the 
permit conditions and dispersion 
modeling submitted by RIDEM. 
Dispersion mgdelling clearly established 
meeting the Class II Prevention of 
Significant Deterioration (PSD) 24 hour 
SO, increments as the single air quality 
criterion limiting usage of higher sulfur 
fuel at Kenyon Piece Dye Works. To 
meet this 91 ug/M * 24 hour SO, 
increment Kenyon must limit 2.2% sulfur 
residual oil burning as follows: 

(1) Only one of the two boilers, 
designated ‘CB’ and ‘S’ respectively, 
may burn 2.2% sulfur residual oil at 
any time, 

(2) Boiler ‘CB’ may not burn 2.2% sulfur 
residual oil at a rate of over 214 
gallons per hour, and 

(3) Boiler ‘S’ may not burn 2.2% sulfur 
residual oil at a rate of over 165 
gallons per hour. 

RIDEM included these conditions in 
the permit it submitted; the dispersion 
modeling supporting the permit relied 
entirely on EPA models and EPA 
approved modeling procedures. 

Rhode Island's particulate emission 
regulation on fossil fuel burning is a 
stringent one, and the small increase in 
particulate emissions (less than 4 
pounds per hour), anticipated when 
Kenyon burns higher sulfur oil, could 
place the source out of compliance with 
the state’s regulation. Therefore, RIDEM 
proposes to relax its particulate 
emission limit for Kenyon and has used 
EPA approved emission factors and 
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dispersion modeling procedures to 
evaluate the ambient air quality impacts 
of particulate emission increases from 
higher sulfur fuel burning at Kenyon. 
Emitting suspended particulate at a rate 
of 0.167 pounds per million Btu's, highest 
second high 24-hour impacts from high 
sulfur fuel burning at Kenyon will not 
exceed 6 pg/M* annual impacts average 
under 1 »g/M*. Because RIDEM’s 
proposed permit conditions do not 
include a replacement for the current 
emission limit, however, EPA has 
advised the state that approval of the 
particulate relaxation must await 
selection and submittal to EPA of an 
appropriate substitute emission limit. 

Based on this information EPA 
proposes to approve an SO; relaxation 
so that Kenyon Piece Dye Works can 
burn 2.2% sulfur residual oil. EPA also 
proposes to approve a variance from the 
particulate emission limit, otherwise 
applicable to high sulfur fuel burning at 
Kenyon, with the understanding that 
RIDEM will specify and submit a 
reasonable substitute limit to protect air 
quality standards and PSD increments. 

If the proposal described here is 
substantially changed before adoption 
by RIDEM and formal submittal to EPA 
for incorporation in the SIP, EPA will 
evaluate the changes and publish a 
revised notice of proposed rulemaking. 
EPA does not consider RIDEM'S 
selection and submittal of a particulate 
emission limit that comports with the 
modeling analysis, described above, a 
substantial change to this proposal. If no 
significant changes are made before 
adoption by RIDEM and formal 
submittal to EPA, a notice of final 
rulemaking approving the revision will 
be issued. 

Pursuant to the provisions of 5 U.S.C. 
605(b) the Administrator has certified 
that SIP approvals under Section 110 
and 172 of the Clean Air Act will not 
have a significant economic impact on a 
substantial number of small entities. 46 
FR 8709 (January 27, 1981). The attached 
rules, if promulgated, consitute SIP 
approvals under Section 110 and 172 
within the terms of the January 27 
certification. These actions only approve 
state actions. They impose no new 
requirements. In addition, these actions 
only apply to one facility. 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“Major” and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. These regulations are not 
Major because they approve state 
actions which affect only one source. 

This regulation was exempt for review 
by OMB under E.O. 12291. 
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The Administrator's decision to 
approve or disapprove the plan 
revisions will be based on whether they 
meet the requirements of Sections 
110(a)(2)(A)-(K) and 110(a)(3) of the 
Clean Air Act, as amended, and EPA 
regulations in 40 CFR Part 51. These 
revisions are being proposed pursuant to 
Sections 110{a) and 301(a) of the Clean 
Air Act, as amended (42 U.S.C. 7410(a). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 


Dated: June 24, 1982. 
Leslie Carothers, 
Acting Regional Administrator, Region I. 
[FR Doc. 82-20642 Filed 7-28-82; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-5-FRL 2079-7] 


Approval and Promulgation of 
implementation Plans; Minnesota 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
approve amended rule APC-3 and 
conditionally approve new rule APC-41 
as revisions to the Minnesota State 
Implementation Plan (SIP). APC-3 is a 
permit rule that applies to any person 
required to obtain a construction or 
operating permit. This rule includes 
provisions that must be met before the: 
Minnesota Pollution Control Agency 
(MPCA) issues a permit. APC-41 is an 
offset rule that applies to persons who 
propose to construct or modify emission 
facilities in designated nonattainment 
areas. This rule includes additional 
provisions that must be met before the 
MPCA issues a permit under the 
requirements of APC-3. The purpose of 
this notice is to discuss EPA's 
evaluation of the rules and to solicit 
public comments on the rules and EPA's 
proposed action to approve and 
conditionally approve the rules. 


DATE: Comments on this revision and on 
the proposed EPA action must be 
received on or before August 30, 1982. 
ADDRESSES: Copies of the SIP revisions 
are available at the following address. 


Environmental Protection Agency, 
Region V, Air Programs Branch, 230 
South Dearborn Street, Chicago, 
Illinois 60604. 

Minnesota Pollution Control Agency, 
1935 West County Road B-2, 
Roseville, Minnesota 55113. 


Written comments should be sent to: 
Gary Gulezian, Chief, Regulatory 
Analysis Section, Air Programs Branch, 
EPA, Region V, 230 South Dearborn 
Street, Chicago, Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 
Delores Sieja, Regulatory Analysis 
Section, Air Programs Branch, EPA, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604, (312) 886-6038. 
SUPPLEMENTARY INFORMATION: Part D of 
the Clean Air Act (Act), as amended in 
1977, requires each State to revise its 
State Implementation Plan (SIP) to meet 
specific requirements for areas 
designated as not attaining the National 
Ambient Air Quality Standards 
(NAAQS). 

The requirements for an approvable 
SIP are described in a Federal Register 
notice published April 4, 1979 (44 FR 
20372). Supplements to the April 4, 1979, 
notice were published July 2, 1979 (44 FR 
38583), August 28, 1979 (44 FR 50371), 
September 17, 1979 (44 FR 53761), and 
November 23, 1979 (44 FR 67182). In 
order to be approvable, each Part D 
New Source Review (NSR) SIP must 
require permits for the construction and 
operation of new or modified major 
stationary sources in nonattainment 
areas. The permits must be issued in 
conformance with the statutory 
requirements of Sections 172 and 173 of 
the Clean Air Act and the regulatory 
requirements of 40 CFR 51.18. 

To satisfy these Part D NSR 
requirements the State is relying on 
rules APC-1 Ambient Air Quality 
Standards; APC-2 Definitions, 
Abbreviations, etc., APC-3 Permits; and 
APC-41 Offset rule. Rules APC-1, APC- 
2, and APC-3 were approved as 
revisions to the Minnesota SIP on May 
31, 1972 (37 FR 10874). On January 5, 
1981, the Minnesota Pollution Control 
Agency (MPCA) submitted, among 
others, amended rules APC-2 and APC- 
3. On December 22, 1981 the MPCA 
submitted APC-41, and in a March 5, 
1982, letter provided further clarification 
of the provisions contained in APC-41. 
Rule APC-2 was approved as a revision 
to the Minnesota SIP on May 6, 1982, (47 
FR 19520). Today, EPA is proposing to 
approve amended rule APC-3 and 
conditionally approve new rule APC-41 
as revisions to the Minnesota SIP. 


APC-3 Permits 


APC-3 applies to any person required 
to obtain a construction or an operating 
permit. This rule was amended by a 
restructing into the following categories: 
(1) Installation and operating permits, 
(2) delegation of permit authority, (3) 
exemptions, (4) permits for alterations 
and modifications, (5) anti-degradation 
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provisions, (6) permit conditions and 
procedures, and (7) reissuance of 
operating pemit requirements. 

The major changes in this amended 
rule are the addition of a new provision 
for permit limitation and the addition of 
public comment procedures. These 


’ provisions are discussed below. 


Permit Limitations. APC-3(g)(1)(aa) 
indicates that a permittee is not released 
from meeting other regulations or 
liabilities by receiving a permit. 

Public Comment Procedures. APC- 
3(h) contains procedures which apply to 
permit applications for an installation 
permit for an emission facility or 
modification which emits a single air 
contaminant or air pollutant in excess of 
one thousand tons per year of 
uncontrolled emissions. These 
procedures include making available for 
public inspection a copy of all materials 
submitted by the applicant; and 
providing a thirty day public comment 
period for submittal of written public 
comment on the materials. There is also 
a provision that the MPCA can require 
any other source to undergo these 
permit procedures. 

EPA has determined that the 
provisions contained in APC-3(g)(1)(aa) 
and (3)(h) satisfy the regulatory 
requirements of 40 CFR 51.18(d) and (h), 
respectively. EPA notes that the 
remainder of amended APC-3 contains 
provisions essentially identical to those 
approved on May 31, 1972 (37 FR 10874). 
Therefore, EPA proposes to approve 
amended APC-3 as a revision to the 
Minnesota SIP. 


Additional Permit Provisions for 
Nonattainment Area 


States have two options in 
nonattainment areas for allowing for 
new source growth while reducing 
pollution. The State may either provide 
for new source growth through an 
emission offset program or by a planned 
growth margin (also called 
“accommodative SIP”). Whatever option 
is chosen, the State must meet 
additional provisions before permits are 
issued under the general permitting 
requirements of APC-3. The additional 
provisions are described in 40 CFR 
51.18(j). 

The following is a review of APC-41 
which contains provisions for new 
source growth in nonattainment areas. 
A more detailed description of this rule 
is contained within a technical support 
document available for review at the 
above address for the EPA Region V 
office. 
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APC-41 Offset Rule 


In APC-41 the State of Minnesota 
generally follows the offset program as a 
means of accounting for emisssions from 
new sources proposing to locate in 
nonattainment areas. However, EPA 
notes that for areas where a growth 
margin program has been approved in 
the SIP, the provisions of APC-41 would 
not apply and therefore another rule or 
amendment would have to be submitted 
and approved to cover new major 
sources in such areas. At the present 
time there are no approved growth 
margin programs in Minnesota. 

APC-41 establishes provisions that 
must be met before the MPCA issues a 
permit to a person who proposes to 
construct or modify emission facilities in 
designated total suspended particulate, 
sulfur dioxide, carbon monoxide and 
ozone nonattainment areas. These 
provisions include: 

a. Obtaining offsets for all emissions 
of nonattainment pollutants that will 
result from all major new source 
construction and major modification; 

b. Demonstrating that the offsets to 
provided are sufficient to result in a net 
air quality benefit; 

c. Certifying that all emission facilities 
in the State which are either owned or 
operated by the applicant or entities 
controlling the applicant are in 
compliance or are on a compliance 
schedule; and 

d. Installing technology that restricts 
emissions from the facility to the lowest 
achievable emission rate for the 
nonattainment pollutants for which the 
facility is subject. 

EPA has determined that the above 
provisions satisfy the applicable 
statutory requirements of Sections 172 
and 173 of the Clean Air Act and the 
regulatory requirements of 40 CFR 51.18. 

This rule also contains definitions that 
are necessary to meet the applicable 
requirements of the Clean Air Act and 
40 CFR 51.18({j). EPA has determined 
that all the definitions contained in this 
rule are approvable except the State’s 
definition of “net increase in emissions.” 
EPA believes this definition may not 
adequately identify the total number of 
sources which are subject to the New 
Source Review requirements. EPA 
believes the State can remedy the 
deficiency by either (1) demonstrating 
that the adopted rule applies to, at a 
minimum, the same sources subject to 40 
CFR 51.18(j), or (2) amending the rule to 
comply with the applicable 
requirements. This approach would 
result in a conditional approval of the 
rule. 

After discussions with EPA, the State 
has agreed in an April 28, 1982, letter to 


a conditional approval of their rule. 
Furthermore, they have committed to 
meet one of the two options described 
above by one year from the date of final 
rulemaking on APC-41. 

After review of the State’s April 28, 
1982, letter EPA is proposing to 
conditionally approve APC-41. EPA 
notes that the condition may be satisfied 
by either option. Whatever option is 
chosen, the State must submit the 
material to EPA, by one year from date 
of final rulemaking, as a revision to the 
Minnesota SIP. 

If the State submits the required 
material by the required date EPA will 
follow the procedures described below 
‘in determining if the State has satisfied 
the approval condition. 

(1) In a notice of proposed rulemaking 
EPA will evaluate the material, and 
solicit public comments on the material 
and EPA’s proposed action. 

(2) In a notice of final rulemaking EPA 
will review any public comments 
received during the public comment 
period, and either approve or 
disapprove the rule. 

If the State fails to submit the required 
materials by the required date EPA will 
publish a Federal Register notice 
announcing that the conditional 
approval is withdrawn, the New Source 
Review SIP is disapproved, and Section 
110(a)(2)(I) restrictions on growth are in 
effect. 

For a discussion of conditional 
approval and its practical effect, see 44 
FR 38583 (July 2, 1979) and 43 FR 67182 
(November 23, 1979). 


Proposed Conditional Approval of New 
Source Review SIP 


As stated earlier, rules APC-1, APC-2, 
APC-3 and APC-41 comprise the State 
of Minnesota's New Source Review SIP. 
Today EPA is proposing to approve 
APC-3 and conditionally approve APC- 
41. The proposed conditional approval 
of APC-41 is based on the State's April 
28, 1982, commitment to either (1) 
demonstrate that the adopted rule 
applies to, at a minimum, the same 
sources subject to 40 CFR 51.18(j), or (2) 
amend the rule to comply with the 
applicable requirements by one year 
from date of final rulemaking on APC- 
41. 

Under Executive Order 12291, today’s 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget (OMB) for review. Any 
comments from OMB to EPA, and any 
EPA response, are available for public 
inspection at the EPA Region V office 
listed above. 


a 
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List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 

Under 5 U.S.C. Section 605(b), the 

Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 
(Secs. 110, 172 and 301(a) of the Clean Air 
Act, as amended (42 U.S.C. 7410, 7502, and 
7601(a))) 

Dated: May 5, 1982. 

Valdas V. Adamkus, 

Regional Administrator. 

{FR Doc. 82-20471 Filed 7-28-82; 8:45 am] 
BILLING CODE 6560-50-M 





40 CFR Part 60 
[AD-FRL-2116-8] 


Standards of Performance for New 
Stationary Sources; Automobile and 
Light-Duty Truck Surface Coating 
Operations 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed revision of standard. 





sumMMARY: On December 24, 1980, EPA 
promulgated a new source performance 
standard (NSPS) limiting volatile 
organic compound (VOC) emissions 
from automobile and light-duty truck 
surface coating operations within 
assembly plants (45 FR 84510). Today's 
notice, which is based on new 
information, proposes to revise the 
numerical value of the prime coat 
emission limit to make it consistent with 
the coating material upon which the 
standard is based. 

DATES: Comments. Comments must be 
received on or before September 27, 
1982. 

Public Hearing. A public hearing will 
be held if requested. Persons wishing to 
request a public hearing must contact 
EPA by August 12, 1982. If a hearing is 
requested, an announcement of the date 
and place will appear in a separate 
Federal Register notice. 

ADDRESSES: Comments. Comments 
should be submitted (in duplicate if 
possible) to: Central Docket Section (A- 
130), Attention: Docket Number A-82- 
10, U.S. Environmental Protection 
Agency, 401 M Street SW., Washington, 
D.C. 20460. 

Public Hearing. Persons wishing to 
request a public hearing should notify 
Ms. Naomi Durkee, Standards 
Development Branch, Emission 
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Standards and Engineering Division 
(MD-13), U.S. Environmental Protection 
Agency, Research Triangle Park, North 
Carolina 27711, telephone (919) 541- 
5578. 

Docket. Docket No. A-82-10, 
containing supporting information used 
in developing the proposed standard, is 
available for public inspection and 
copying between 8:00 a.m. and 4:00 p.m., 
Monday through Friday, at EPA’s 
Central Docket Section, West Tower 
Lobby, Gallery 1, Waterside Mall, 401 M 
Street SW., Washington, D.C. 20460. A 
reasonable fee may be charged for 
copying. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Fred L. Porter, Standards 
Development Branch, Emission 
Standards and Engineering Division 
(MD-13), U.S. Environmental Protection 
Agency, Research Triangle Park, North 
Carolina 27711, telephone number (919) 
541-5578. 

SUPPLEMENTARY INFORMATION: 


Background ° 


On October 5, 1979, pursuant to 
Section 111 of the Clean Air Act, EPA 
proposed standards of performance to 
limit emissions of volatile organic 
compounds (VOC) from new, modified, 
and reconstructed automobile and light- 
duty truck surface coating operations (44 
FR 57792). The Administrator published 
the final standards in the Federal 
Register on December 24, 1980 (45 FR 
85410). 

On February 19, 1981, General Motors 
Corporation (GM) petitioned the 
Administrator to convene a proceeding 
under Section 307(d)(7)(B) of the Act to 
reconsider the prime coat standard. 
Under Section 307(d)(7)(B), the 
Administrator shall convene a 
proceeding to reconsider a rule if a 
person raises an objection and 
demonstrates that it was impracticable 
to raise that objection within the public 
comment period, and if the objection is 
of central relevance to the outcome of 
the rule. As discussed below, GM's 
objection to the prime coat standard 
meets this test and the Administrator 
hereby convenes this proceeding to 
reconsider the prime coat standard.' 

Standards of performance under 
Section 111 are established at levels that 
reflect best demonstrated technology 
(BDT). For prime coat operations, BDT 
was determined by EPA to be cathodic 
electrodeposited (EDP low-solvent 


1GM has also applied, under Section 111(j) of the 
Act, for innovative technology waivers from the 
topcoat standard for certain proposed topcoat 
operations. EPA is treating thase applications 
separately, following the procedures in Section 
111(j). 


prime coating. The standard 
promulgated on December 24, 1980, of 
0.16 kg/VOC per liter of applied coating 
solids for prime coat operations was 
based on the use of this coating system 
at one plant. EPA believed at that time 
that this emission limit accurately 
characterized BDT for prime coat 
operations. New data from GM 


‘ questioned the adequacy of this 


numerical emission limit. EPA, therefore, 
has reanalyzed the basis for the prime 
coat standard in light of the GM data 
and other new data. 


Proposed Revision 


After GM's petition for review was 
received, information on the 
performance of BDT (cathodic EDP 
tanks using low-solvent coatings) was 
solicited from GM, Ford Motor Company 
(FMC), American Motors Corporation 
(AMC), Volkswagen Corporation (VW), 
and Pittsburgh Plate Glass Corporation 
(PPG). 

The information received shows that 
the EDP prime coating materials used by 
the four domestic automobile producers 
(FMC, GM, AMC, and VW) are very 
similar. PPG and Inmont Corporation, 
under license from PPG, are the sole 
suppliers. These coating materials are 
applied in electro-deposition baths 
made up of three components that are 
added independently: resin, pigment, 
and flow control additive (FCA) (see 
Table I), each of which contains solids, 
solvent, and water. All four 
manufacturers use identical clear resin 
formulations. GM and AMC use black 
pigment formulations, while FMC and 
VW use gray pigment formulations. 
Three of the four manufacturers use the 
same FCA; VW uses an FCA that has a 
higher solvent content. 

These materials are added to the EDP 
coating tank in liquid form. The non- 
solids leave the tank either by transport 
on the surface of the automobile body or 
by evaporation from the liquid surface. 
Upon leaving the tank, water and 
solvent on the automobile body 
evaporates. Thus, all solvent and water 
added to the tank are ultimately 
released to the atmosphere while the 
solids are retained on the car body. The 
quantity of VOC emissions to the 
atmosphere are determined directly by 
measuring the quantity of solvents 
added to the tank. 

The ratio of resin to pigment added to 
the bath is recommended by PPG to be 
5:1 and all manufacturers closely adhere 
to this recommendation. In contrast, the 
amount of FCA added is variable, being 
added as needed to provide the desired 
coating thickness and finish quality. 
Because of the high solvent content of 
the FCA (95 percent by volume) and the 
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variability with which it is added to the 
coating, this component is of overriding 
importance in determining the solvent- 
to-solids ratio of the bath make-up 
materials. 

Two factors were identified that 
apparently affect the relative amount of 
FCA added to a tank. One is production 
rate or production down time. During 
periods of low or zero production, no 
solids are removed from the tank. 
However, solvent continues to 
evaporate and must be replaced. As a 
consequence, the ratio of solvent to 
solids added to the tank during such 
periods may be abnormally high. A 
second factor affecting FCA usage is 
tank contamination. This can occur 
when automobile bodes are not properly 
rinsed after passing through the . 
phosphate bath which precedes the 
prime coating tank on the coating line. 
The phosphate contamination is purged 
from the EDP system via an 
ultrafiltration system, through which the 
phosphate, water, and solvent passes. 
FCA must then be added to replace that 
solvent which is lost during the purge. 

Data on 14 EDP prime coating 
operations were received and are 
presented in Table II. These data 
include a total of 111 months of 
operations and are representative of the 
full range of normal operations, 
including start-up of both new and 
converted tanks, periods of full 
production and down time, and 
apparent upset conditions. Of the 111 
months, only 65 were at or below the 
standard of 0.16 kg VOC per liter of 
solids. With the possible exception of 
the several highest months’ data, the 
Agency does not have a basis for 
concluding that any of the data points 
were not representative of proper 
operation and maintenance. 
Accordingly, the Agency believes that a 
revised numerical standard is needed. 

In developing the revised standard, 
the Agency sought to establish a value 
that would limit emissions consistent 
with the capability of the EDP coating 
system, while at the same time allow for 
expected variability. To accomplish this, 
a 6-month rolling average was 
evaluated. The 6-month period was 
selected, in the absence of any obvious 
temporal pattern in the data, as being 
sufficiently long to average out 
production rate variations. Using the 
available data, 6-month averages were 
calculated for each month after the first 
6 months of tank operation (i.e., rolling 
6-month averages). This calculation is 
performed by dividing the total amount 
of VOC added to a tank in a 6-month 
period by the total amount of solids 
added. (Note that due to month-to- 
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month differences in coating usage, this 
6-month average may differ significantly 
from a numerical average of the monthly 
data.) A total of 43 such averages were 
calculated. Eight of the tanks were not 
operated long enough to allow a 6-month 
average to be calculated. The results of 
these calculations showed that an 
emission level of 0.17 kg VOC per liter of 
applied solids averaged over a 6-month 
period was achieved in 40 of 43 6-month 
periods. 


Analysis of the three periods that 
exceeded 0.17 kg VOC per liter showed 
that each was influenced by a single 
high month (0.545 at FMC; 0.310 at GM 
Flint #2; and 0.334 at GM Lordstown 
Van). Based on a comparison with the 
GM Lansing A and B lines, each of 
which operated for 15 months without 
exceeding a 6-month average of 0.17 kg 
VOC per liter, it is possible that these 
three data points may have been 
preventable, or caused by start-ups, 
shutdowns, or process malfunctions. 
However, these high monthly average 
appear randomly among the data 
(values of .22 and greater were reported 
at 5 of the 14 facilities); and the Agency 
found no basis for concluding that these 
were preventable or caused by start-ups, 
shutdowns, or malfunctions. Therefore, 
the Agency believes that the proposed 
revisions to the standard should make’ 
provisions for such data. This can be 
accomplished by calculating each 6- 
month average using the lowest 6 
months out of a 7-month period. When 
this calculation is performed on the 
available data, all 6-month periods are 
equal to or below 0.17 kg VOC per liter 
(see Table III). 


This calculation procedure (i.e., 6- 
month rolling average using the lowest 6 
out of each 7 months) and an emission 
level of 0.17 kg VOC per liter of applied 
solids are, therefore, consistent with the 
available data base and with the factors 
that have been identified as sources of 
variability. Meeting this level will 
require proper operation and 


Fremont- 
Car, Jan. 
1981 to 
Apr. 1981, 
feed-over 


maintenance of the process. It is 
possible that malfunctions may still 
occur; however, they are expected to be 
infrequent and would be due to 
identifiable, unusual causes beyond any 
that occurred during the 111 months of 
data evaluated. 

The Administrator, therefore, 
concludes that a numerical emission 
standard of 0.17 kg VOC per liter of 
applied coating solids averaged over the 
best 6 months out of any 7-month period 
represents the performance of BDT for 
prime coat operations when the system 
is properly installed, operated, and 
maintained. This emission limit is being 
proposed as a revision to the prime coat 
standard. The Administrator invites 
comments and additional data to be 
submitted regarding month-to-month 
variations and the level of the standard. 

The Administrator certifies that a 
regulatory flexibility analysis under 5 
U.S.C. 601, et seq., is not required for 
this rulemaking because the rulemaking 
would not have a significant impact on a 
substantial number of small entities. The 
rulemaking would not impose any new 
requirements; and therefore, no 
additional costs would be imposed. It is 
also, therefore, classified as nonmajor 
under Executive Order 12291. This 
rulemaking was reviewed by the Office 
of Management and Budget under 
Executive Order 12291. 


Dated: July 20, 1982. 
Anne M. Gorsuch, 
Administrator. 


List of Subjects in 40 CFR Part 60 


Air pollution control, Aluminum, 
Ammonium sulfate plants, Cement 
industry, Coal, Copper, Electric power 
plants, Glass and glass products, Grains, 
Intergovernmental relations, Iron, Lead, 
Metals, Motor vehicles, Nitric acid 
plants, Paper and paper products 
industry, Petroleum, Phospate, Sewage 
disposal, Steel, Sulfuric acid plants, 
Waste treatment and disposal, Zinc. 


PART 60—STANDARDS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES 


It is proposed to revise Part 60 of 
Chapter 1, Title 40, Subpart MM, Code 
of Federal Regulations as follows: 

1. By revising the emission limit for 
prime coat operations in § 60.392(a) as 
follows: 


§ 60.392 Standards for volatile organic 
compounds. 

(a) 0.17 kilograms of VOC per liter of 
applied coating solids from each prime 
coat operation. 

2. By revising § 60.393(c)(1)(i)(D) to 
read as follows: 


§ 60.393 Performance test and compliance 
provisions. 


* * 7 * * 


*“* * 


(c) 

(1) eee 

(i) *** 

(D) Calculate the volume solids 
weighted average mass of VOC per 
volume of applied coating solids (G) for 
each calendar month for each affected 
facility by the following procedures: 

1. For prime coat operations, use the 
following procedure: G is equal to the 
sum of (Mo + Md) for 6 out of 7 most 
recent calendar months of normal 
operation divided by the respective sum 
of (LsT). 

2. For guide coat and topcoat 
operations, use the following equation: 


Mo+Md 


LsT 


TABLE !.—REPRESENTATIVE COATING 
MATERIAL FORMULATION 


Solids 
ty. 
per 
; 2.9 
| 


7.56 
13.3 | 


7.52 
95.4] 7.47 


voc 


Formulation 








GM, 
Lansing-A, 


GM, ; GM, 


Fremont- Janesville, 
Truck, Jan. Dec. 1980 
1981 to | 
Apr. 1981, y | 
feed-over 


to Apr. 
1981, 
feed-over 


—- 


be. 
Mar. 1980 | Mar. 1 





saad 0.159 ee 
0.150 0.167 0.161 
0.130 0.128 0.167 
0.201 0,188 0.156 
0.179 
0.188 | 
0.182 | 
0.145 | 





0.160 
0.143 
0.195 
0.166 
0.220 
0.168 
0.151 
0.141 
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TABLE I!.—MONTHLY EMISSIONS (KILOGRAM VOC PER LITER SOLIDS)—Continued 


Lower solvent coating fed over existing higher solvent coating in prime tank. 


2 The tank was initially filled with iow solvent coating. 


TABLE IIl.—EmISSIONS CALCULATED FROM MOVING 6-MONTH PERIODS (KILOGRAM VOC PER LITER SOLIDS) 


Ford, 
Edison, 
Feb. 1980 
to Feb. 


cy 


AMC, 
Toledo, 
Jan. 1981 


1981, 
feed-over 








in Mali 


‘Not enough data to compute average. 


[FR Doc. 82-20470 Filed 7-28-82; 8:45 am] 
BILLING CODE 6560-26-M 


40 CFR Part 180 
[PH-FRL 2180-5; PP 1F2560/P247} 


2,3-Dihydro-5,6-Dimethyl-1,4 Dithiin- 
1,1,4,4-Teraoxide; Proposed 
Tolerances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: This rule proposes the 
establishment of tolerances for residues 
of the harvest growth regulant 2,3- 
dihydro-5,6-dimethyl-1,4-dithiin-1,1,4,4- 
tetraoxide in or on certain raw 
agricultural commodities. This proposed 
regulation to establish the maximum 
permissible level for residues of the 
harvest growth regulant in or on the 
commodities was requested by the 
Uniroyal Chemical. 

DATE: Comments must be received on or 
before August 13, 1982. 

ADDRESS: Written comments to: Product 
Manger (PM) 25, Registration Division 
(TS-767C), Office of Pesticide Programs, 
Rm. 245, CM No. 2, Environmental 
Protection Agency, 1921 Jefferson Davis 
Highway, Arlington Va. 22202. 

FOR FURTHER INFORMATION CONTACT: 


Robert Taylor, PM 25, (703-557-1800) at 
the address given above. 


[Best 6 Out of 7 Months] 


SUPPLEMENTARY INFORMATION: EPA 
issued a notice in the Federal Register of 
September 23, 1981, which announced 
that the Uniroyai Chemical, Division of 
Uniroyal, Inc., 74 Amity Rd. Bethany, CT 
06525, had submited pesticide petition 
1F2650 to the EPA. The petition 
proposes that 40 CFR 180 be amended 
by establishing tolerances for residues 
of the harvest growth regulant 2,3- 
dihydro-5,6-dimethy]-1,4-dithiin-1,1,4,4- 
tetraoxide in or on the raw agricultural 
coémmodities cottonseed at 0.5 part per 
million (ppm) and potatoes at 0.1 ppm. 
The petitioner subsequently amended 
the petition by requesting withdrawal of 
the proposed tolerance on potatoes and 
the addition of tolerances in or on meat, 
fat and meat byproducts (mbyp) of 
cattle, goats, sheep, hogs, and horses at 
0.02 ppm. 

No comments were received in 
response to this notice of filing. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicology data 
considered in support of the proposed 
tolerances included a rat oral lethal 
dose (LDso) of 2.11 grams (gm) per 
kilogram (kg) of body weight (bw); a 
negative Ames assay study; a 90-day 
dog feeding study with a no-observed- 
effect-level (NOEL) of 100 ppm; a rat 
teratology study with no observed 


teratogenic effects up to 160 mg/kg/day; 
a1 year dog feeding study with a NOEL 
of 300 ppm; a rabbit teratology study 
with no observed teratogenic effects at 
40 mg/kg and a fetotoxic NOEL of 40 
mg/kg; a 2-year rat chronic/oncogenic 
study with NOEL of 40 ppm and a 
negative oncogenic potential; an 18- 
month mouse oncogenic study that 
showed negative oncogenic potential; a 
negative Ames Sa/monella/microsome 
mutagenicity study; a mouse lymphoma 
forward mutation assay that was 
weakly active with 5-9 mix; and a 2- 
generation rat reproduction study that 
showed a NOEL for reproduction to be 
200 ppm. 

The acceptable daily intake (ADI) is 
based on the NOEL of 40 ppm (2.0 mg/ 
kg/day) in the 2-year rat feeding study. 
Using a 100-fold safety factor, the ADI 
was calculated to be 0.02 mg/kg/day. 
The maximum permissible intake (MPI) 
for a 60-kg person is 1.2 mg/day. No 
previous permanent tolerances have 
been established for this chemical. The 
proposed tolerances utilize 0.37 percent 
of the ADI. 

There are no regulatory actions 
pending against the harvest growth 
regulant and no rebuttable presumptions 
against registration (PRAR) criteria have 
been exceeded. The nature of the 
residues of the pesticide is understood 
for this proposed use and an analytical 
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method, gas chromatography suitable 
for enforcement purposes is currently 
being tested. 

The pesticide is considered useful for 
the purposes for which the tolerances 
are sought, and it is concluded that 
these tolerances will protect the public 
health. It is proposed therefore, that the 
tolerances be established as set forth 
below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request on or before August 
30, 1982 that this rulemaking proposal be 
referred to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food, Drug, and Cosmetic act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number “[PP 1F2560/P247].” All 
written comments filed in response to 
this petition will be available in the 
product manager's office, Registration 
Division, at the address given above 
from 8:00 a.m. to 4:00 p.m., Monday 
through Friday, except legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a signficant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346a(e))) 
List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 


Dated: July 26, 1982. 
James M. Conlon, 
Deputy Director, Office of Pesticide 
Programs. 


PART 180—TOLERANCES AND 
EXEMPTIONS FROM TOLERANCES 
FOR PESTICIDES CHEMICALS IN OR 
ON RAW AGRICULTURAL 
COMMODITIES 


Therefore, it is proposed that 40 CFR 
Part 180 be amended by establishing a 
new § 180.406 to read as follows: 


§ 180.406 2,3-Dihydro-5,6-dimethyi-1,4- 
dithiin-1, 1,4,4-tetraoxide; tolerances for 
residues. 


Tolerances are established for 
residues of the harvest growth regulant, 
2,3-dihydro-5,6-dimethyl-1,4-dithiin- 
1,1,4,4-tetraoxide in or on the following 
commodities: 


Commodities 


an 
| Parts per million 
+ —— 


Cottonseed. a 0.5 
Cattle, fat....... | 0.02 
Cattle, meat .. ona 0.02 
Cattle, mbyp.. 0.02 
0.02 
0.02 
0.02 
0.02 
0.02 
ieaeaieee 0.02 
Horses, fat .... spulceent lise 0.02 
Horses, meat..... csieioeicasaoll 0.02 
Horses, mbyp .... woe 0.02 
Sheep, fat <P 0.02 
Sheep, meat a 0.02 
Sheep, mbyp. | 0.02 


{FR Doc. 82-20670 Filed 7-28-82; 8:45 am] 
BILLING CODE 6560-50-M 





DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
49 CFR Part 98 


(Docket No. 75] 


Administrative Enforcement of 
Restrictions on Post-Employment 
Activities 

AGENCY: Office of the Secretary DOT. 
ACTION: Notice of proposed rulemaking. 





SumMaARY: The Department of 
transportation proposes to add to Title 
49, Code of Federal Regulations, a new 
Part 98, setting forth procedures for the 
administrative enforcement of 
restrictions upon post-employment 
activities of former DOT employees. The 
procedures would be used in the 
Department in cases of possible 
violations of the post-employment 
restrictions in 18 U.S.C. 207. Comments 
are invited on this proposed rule. 


DATE: Comments must be received on or 
before September 13, 1982. 


ADDRESS: Comments should be sent to: 
Docket Clerk, (Docket No. 75), 400 
Seventh Street, S.W., Room 10421, 
Washington, D.C. 20590. 


FOR FURTHER INFORMATION CONTACT: 
Marc C. Owen, Office of Environmental, 
Civil Rights, and General Law; Room 
10424, Department of Transportation, 
400 Seventh Street, S.W., Washington, 
D.C. 20590, (202) 426-4710. 


SUPPLEMENTARY INFORMATION: 
Background 

Title V of the Ethics in Government 
Act of 1978, as amended (Public Law 96- 
28), imposes new restrictions on the 
post-employment activities of former 
federal employees (18 U.S.C. 207). Under 
the Act, agencies are responsible for 
enforcing these restrictions and are 
required to promulgate procedures for 
bringing administrative proceedings 
against persons suspected of violating 
them (18 U.S.C. 207(j), 5 CFR 737.27). The 
proposed regulations set forth the 
Department of Transportation's 
procedures for the conduct of these 
proceedings. The regulations state the 
steps involved in determining whether 
or not a possible violation has occurred, 
specify the procedures used in 
prosecuting an alleged violation, specify 
the defense and appeal rights of an 
accused former employee, and establish 
the sanctions that will be imposed 
against a former employee who is found 
to have committed a violation. 

The Director, Office of Government 
Ethics, Office of Personnel Management, 
has approved, as required by 18 U.S.C. 
207(j) and 5 CFR 737.27(a)(11), this 
proposed rule as conforming to the law 
and to that Office's implementing 
regulations. 

Please note that certain matters 
concerning post-employment activities 
of former employees are also subject to 
action by the Office of the Inspector 
General, Department of Transportation, 
under the Inspector General Act of 1978 
(Pub. L. 95-452). 

The Department has considered the 
economic effect that this proposed rule 
would have on small entities (i.e., small 
businesses, small organizations, and 
small governments) pursuant to the 
Regulatory Flexibility Act (5 U.S.C. 601, 
et seg.). There is no evidence that would 
lead the Department to believe that the 
economic impact would be significant. 
The regulations would affect individual 
violators of a conflict of interest statute. 
I certify that the regulation will not have 
a significant economic impact upon a 
substantial number of small entities. 
List of Subjects in 49 CFR Part 98 


Government employees; Employment: 
Ethical Conduct. 

Issued in Washington, D.C., on July 21, 
1982. 
Andrew L. Lewis, Jr., 
Secretary of Transportation. 

Accordingly, it is proposed to amend 
Title 49, Code of Federal Regulations, by 
adding a new Part 98 to read as follows: 
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PART 98—RESTRICTIONS ON POST- 
EMPLOYMENT ACTIVITIES 


Sec. 
98.1 Purposes. 
98.2 Definitions. 
98.3 Reports of apparent violations. 
98.4 Initiation of administrative disciplinary 
proceeding. 
Former employee response to notice. 
Examiner. 
Hearing. 
98.8 Decision by examiner. 
98.9 Decision if hearing waived. 
98.10 Appeal. 
98.11 Final administrative decision. 
98.12 Administrative sanctions. 
98.13 Judicial review. 


98.5 
98.6 
98.7 


§ 98.1 Purpose. 

The purpose of this Part is to set forth 
the administrative enforcement 
procedures that the Department of 
Transportation will follow when there is 
an allegation that a former employee of 
the Department has violated 18 U.S.C. 
207. 


§98.2 Definitions. 

For the purposes of this Part, the 
following definitions apply: 

(a) “Administration” means each of 
the following: 

(1) The United States Coast Guard. 

(2) The Federal Aviation 
Administration. 

(3) The Federal Highway 
Administration. 

(4) The Federal Railroad 
Administration. 

(5) The National Highway Traffic 
Safety Administration. 

(6) The Urban Mass Transportation 
Administration. 

(7) The Saint Lawrence Seaway 
Development Corporation. 

(8) The Research and Special 
Programs Administration. 

(9) The Maritime Administration. 

(b) “Department” means the 
Department of Transportation. 

(c) “18 U.S.C. 207” means 18 U.S.C. 
207 (a), (b), or (c) or any regulations 
issued under 18 U.S.C. 207. 

(d) “Secretary” means the Secretary 
of Transportation. 


§98.3 Reports of apparent violations. 

Any person may report, to the 
Assistant General Counsel for 
Environmental, Civil Rights, and 
General Law, an apparent violation by a 
former employee of the Department of 
18 U.S.C. 207. 


§ 98.4 Initiation of administrative 
disciplinary proceeding. 

(a) Whenever the Assistant General 
Counsel for Environmental, Civil Rights, 
and General Law has determined that 
there is reasonable cause to believe that 


a former Departmental employee has 
violated 18 U.S.C. 207, the Assistant 
General Counsel for Environmental, 
Civil Rights, and General Law— 

(1) Shall expeditiously provide that 
information to the Director, Office of 
Government Ethics, and to the Criminal 
Division, Department of Justice; and 

(2) After coordinating any proceeding 
with the Criminal Division, Department 
of Justice, to avoid prejudicing criminal 
proceedings, may institute an 
administrative disciplinary proceeding 
in accordance with this Part. 

(b) The person who shall provide for 
the prosecution of the alleged violation 
in an administrative disciplinary 
proceeding under this Part (hereinafter 
referred to as the “Departmental 
counsel”) is— 

(1) In a case where the last 
Departmental employer of the alleged 
violator is the Office of the Secretary, 
the Assistant General Counsel for 
Environmental, Civil Rights, and 
General Law, or his or her designee; or 

(2) In a case where the last 
Departmental employer of the alleged 
violator is an administration, the Chief 
Counsel, or his or her designee, for that 
administration. 

(c) Before beginning an administrative 
disciplinary proceeding, the 
Departmental counsel shall provide the 
former employee with actual notice of 
the institution of a proceeding. This 
notice must include— 

(1) A statement of allegations and the 
basis for those allegations, which 
statement must be sufficiently detailed 
to enable the former employee to 
prepare an adequate defense; 

(2) Notification of the right to a 
hearing; 

(3) An explanation of the method by 
which a hearing may be requested; and 

(4) A statement of the possible 
sanctions that may be imposed if a 
violation by the former employee is 
found to have occurred. 


§ 98.5 Former employee response to 
notice. 

(a) Within 30 working days after 
service of a notice pursuant to § 98.4(c), 
of the Part, the former employee may 
submit to the Departmental counsel in 
writing— 

(1) A request for a hearing, which, if 
not all issues are disputed by the former 
employee, should specify those issues 
that are; 

(2) Any evidence and arguments in 
lieu of a hearing; or 

(3) A statement that the allegations 
are true and set forth any factors that 
should be considered in determining the 
administrative sanction to be imposed. 
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(b) The Department shall deem the 
right to a hearing to have been waived 
by the former employee if the former 
employee does not submit a request 
under paragraph (b)(1) of this section 
within 30 working days after service of 
notice pursuant to § 98.4(c) of this Part. 


§ 98.6 Examiner. 


(a) The presiding official at a hearing 
held under this Part and the deciding 
official under § 98.9 of this Part 
(hereinafter referred to as the 
“examiner’) shall be designated by the 
Secretary. 

(b) The examiner shall not have been 
involved in any of the events specified 
in the allegations, shall not have been 
involved in the investigation of the 
allegations and the institution of the 
proceedings under this Part, and shall 
not be or have been employed by the 
administration in which the alleged 
violation occurred. 


§98.7 Hearing. 


(a) The examiner shall, within 30 
working days of a request for a hearing 
under § 98.5(b) of this Part, schedule the 
hearing for a reasonable time, date, and 
place. The examiner shall grant any 
delays or continuances that the 
examiner determines to be necessary 
and appropriate for fair resolution of the 
case, with due regard to the former 
employee's need for adequate time to 
prepare a defense and for expeditious 
resolution of allegations that may be 
damaging to that former employee's 
reputation. 

(b) The foHowing rights shall be 
granted to a former employee who 
requests a hearing under § 98.5(b) of this 
Part: 

(1) To represent oneself or to be 
represented by counsel. 

(2) To introduce and examine 
witnesses and to submit physical 
evidence. 

(3) To confront and cross-examine 
adverse witnesses. 

(4) To present oral argument. 

(5) To obtain a transcript or recording 
of the hearing on request from the 
official reporter upon payment of the 
fees fixed therefor. 

(c) In a hearing under this Part, the 
Federal Rules of Civil Procedure and 
Evidence do not apply. However, the 
examiner may make such orders and 
determinations regarding discovery, 
admissibility of evidence, conduct of 
examination and cross-examination, 
and similar matters the examiner deems 
necessary or appropriate to ensure 
orderliness in the proceedings and 
fundamental fairness to the parties. 
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$98.8 Decision by examiner. 

(a) In a hearing under § 98.7 of this 
Part, the Departmental counsel must 
establish a violation by a preponderance 
of the evidence. 

(b) The examiner shall make a 
decision exclusively on matters of 
record in the proceeding and shall set 
forth in the decision— 

(1) All findings of fact relevant to the 
matters at issue; 

(2) All conclusions of law relevant to 
the matters at issue; and 

(3) The sanction to be imposed, if any. 


§ 98.9 Decision if hearing waived. 

(a) If the former employee waives or, 
in accordance with sec. 98.5(b) of this 
Part, is deemed to have waived a 
hearing under this Part, the examiner 
shall, after review of the record as it 
exists, make a decision as to whether 
the former employee is in violation of 18 
U.S.C. 207. 

(b) In.a decision under subsection (a) 
of this section, the requirements of 
§ 98.8 of this Part apply. 


§ 98.10 Appeal. 

(a) Within 30 working days after 
receipt of a decision issued under 
§§ 98.8 or 98.9 of this Part, either the 
Departmental counsel or the former 
employee may appeal the decision to the 
Secretary. 

(b) In making a decision on an appeal, 
the Secretary shall consider only the 
evidence admitted during the prior 
proceeding and contained in the record 
of that proceeding. 

(c) If the Secretary modifies or 
reverses the initial decision, the 
Secretary shall specify the findings of 
fact and conclusions of law that are 
different from those of the examiner. 


§ 98.11 Final administrative decision. 

The final administrative decision 
under this Part shall be— 

(a) The decision of the examiner 
under § 98.8(b), if there is no appeal 
under § 98.10; 

(b) The decision by the examiner 
under § 98.9, if a hearing is waived or is 
deemed to have been waived and there 
is no appeal under § 98.10; or 

(c) The decision of the Secretary on an 
appeal under § 98.10. 


§98.12 Administrative sanctions. 


(a) The Secretary, in decisions under 
§ 98.10 of this Part, and the examiner, in 
decisions under §§ 98.8 and 98.9 of this 
Part, may impose an administrative 
sanction against a former employee 
who, after a final administrative 
decision under this Part, is found to be 
in violation of 18 U.S.C. 207. 


(b) The administrative sanctions that 
may be imposed under paragraph (a) of 
this section are— 

(1) Prohibiting the former employee 
from making, on behalf of any other 
person except the United States, any 
formal or informal appearance before, 
or, with the intent to influence, any oral 
or written communication to, the 
Department or any of its administrations 
on any matter of business for a period 
not to exceed five years; or 

(2) Taking other appropriate 
disciplinary action, such as a reprimand 
or suspension from participation in a 
particular matter or matters before the 
Department. 


§ 98.13. Judicial review. 

Any former employee found to have 
violated 18 U.S.C. 207 by a final 
administrative decision under this Part 
may seek judicial review of disciplinary 
action imposed under this Part. 

[FR Doc. 82-20258 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-62-M 


National Highway Traffic Safety 
Administration 


49 CFR Part 571 


{Docket No. 81-04; Notice 2] 
Federal Motor Vehicle Safety 
Standards; Glazing Materials 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA) DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: In response to petitions by 
Rohm and Haas and the General 
Electric Company (GE), this notice 
proposes to amend Safety Standard No. 
205, Glazing Materials, to refer to the 
latest (1980) edition of ANS Z26, the 
safety code promulgated by the 
American National Standards Institute 
that is incorporated by reference in 
Standard No. 205. At present, Standard 
No. 205 incorporates the 1966 version of 
ANS Z26, as supplemented in 1969. 
Adoption of this amendment would 
permit the manufacturers to take 
advantage of the latest technological 
developments in glazing. Also in 
response to GE’s petition, NHTSA is 
proposing to amend the standard to 
permit a new type of bullet resistant 
glazing and to establish appropriate 
performance requirements for that 
glazing. The amendment would allow a 
transparent, plastic, bullet resistant 
shield to be installed inside a vehicle 
behind the windshield, side windows, 
etc. The shield would be separate from 
the windshield or other glazing. GE 
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states that because the plastic glazing 
materials used to make the shield are 
lightweight, small businesses would be 
able to provide ballistics protection for 
their employees at a lower cost. NHTSA 
tentatively concludes that there are 
benefits to be derived from the use of 
such glazing materials and that the 
problems presented by such glazing can 
be resolved by imposing the proposed 
performance requirements on the nature 
and use of the material. 

DATEs: If adopted, the amendments 
would become effective 3 months after 
publication of a final rule in the Federal 
Register. Comments must be received on 
or before October 27, 1982. 

ADDRESSES: Comments should refer to 
the docket and notice numbers and be 
submitted to: Docket Section, Room 
5109, National Highway Traffic Safety 
Administration, 400 Seventh Street, SW.. 
Washington, D.C. 20590. Docket Room 
hours: 8 a.m.—4 p.m. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Edward Jettner, Office of Vehicle 
Safety Standards, Room 5320, National 
Highway Traffic Safety Administration, 
400 Seventh Street, SW., Washington, 
D.C. 20590. Telephone: (202) 426-2264. 
SUPPLEMENTARY INFORMATION: Safety 
Standard No. 205, Glazing Materials (49 
CFR 571.205), specifies performance 
requirements for glazing materials to be 
used in motor vehicles and motor 
vehicle equipment, and also the vehicle 
locations in which various types of 
glazing may be used. The standard 
incorporates by reference the American 
National Standard “Safety Code for 
Safety Glazing Materials for Glazing 
Motor Vehicles Operating on Land 
Highways,” Z26.1-1966, as 
supplemented by Z26.1a-1969 (ANS 
Z26). The requirements of Standard No. 
205 are set forth in ANS Z26 in terms of 
performance tests that the various types 
or “Items” of glazing must pass. There 
are 13 “Items” of glazing for which 
requirements are specified in the 
standard. 

On November 18, 1980, NHTSA 
granted petitions for rulemaking filed by 
Rohm and Haas Company and the 
General Electric Company (GE). GE and 
Rohm and Haas requested that the 
agency amend the standard to 
incorporate a revised edition of ANS 
Z26 that was published by the American 
National Standards Institute on January 
26, 1977. The petitioners urge NHTSA to 
incorporate this revised edition because 
they believe it reflects the latest 
advancements in glazing technology. 

GE also requested that Standard No. 
205 be amended to permit the use of a 
new type of bullet resistant glazing. GE 
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suggested that creation of an “Item 11x,” 
bullet resistant plastic glazing, which 
could be used in the form of a shield in 
vehicle areas requisite for driving 
visibility. This transparent barrier or 
shield would be mounted completely 
inside the vehicle behind glazing 
materials that independently comply 
with the requirements of Standard No. 
205. The shield would be separate from 
the other glazing in the vehicle. GE 
states that because the plastic glazing 
materials used to make the shield are 
lightweight, small businesses would be 
able to provide ballistics protection for 
their employees at a lower cost, both in 
terms of initial costs and operating fuel 
costs. 

NHTSA is proposing to amend 
Standard No. 205 essentially as 
requested by Rohm and Haas and GE. 
The agency tentatively concludes that 
updating ANS Z26 would enable 
manufacturers and the public to take 
advantage of new developments in 
glazing technology without 
compromising safety. NHTSA also 
tentatively concludes that the new Item 
of bullet resistant glazing proposed by 
GE, if manufactured and used properly, 
will provide significant safety benefits 
in terms of ballistics protection. Thus, 
the agency is proposing to add a new 
Item of glazing to Standard No. 205. 


Update of ANS Z26 


Paragraph $5.1.1 of Standard No. 205 
requires glazing materials for use in 
motor vehicles to conform with the 
requirements of ANS Z26. ANS Z26 is a 
safety code that was originally 
developed by the American National 
Standards Committee on Specifications 
and Methods of Test for Safety Glazing 
Materials, Z26 (commonly known as the 
Z26 Committee) in 1966. The foreword to 
ANS 226 states that the purpose of the 
standard is “to prescribe the functional 
properties of safety glazing materials in 
such a manner that they can be used in 
places in the motor vehicle for which 
they possess those mechanical, or 
optical properties, or both, that are 
requisite and appropriate.” The code 
was designed “to afford a basis for 
standards for adoption in regulations by 
governmental regulatory bodies.” The 
Z26 Committee issued a supplement to 
the 1966 edition of ANS Z26 in 1969, and 
later revised the standard entirely and 
issued a new edition in 1977. A further 
supplement to the 1977 edition was 
issued in 1980. 

Standard No. 205 presently 
incorporates by reference the 1966 
edition of ANS Z26, as supplemented in 
1969. This notice proposes to amend the 
standard to reference the 1977 edition of 
ANS Z26, as supplemented in 1980 (“the 


1980 version”). The latest version of 
ANS Z26 contains many minor changes. 
For example, metric equivalents have 
been added. For some types of glazing, 
the number of samples to be submitted 
and the size of the samples to be tested 
have been changed. In Tests Nos. 17, 19, 
20, 21, 22, and 29 the range of test 
temperatures have been modified 
slightly. Minor changes have also been 
made in the marking (labeling) 
requirements specified in Section 6, to 
accommodate new Items of bullet 
resistant glazing that have been added. 
To highlight the differences between the 
1966 and 1980 versions of ANS Z26, the 
agency has placed in the docket a table 
entitled “Comparison of General 
Differences and Evaluation of Impact on 
FMVSS No. 205 if ANS Z26 is Updated.” 

Although the 1966 and the 1980 
versions of ANS Z26 are generally 
similar, there are several areas in which 
there are significant changes. The first 
area concerns the application of certain 
humidity and temperature tests (Tests 
Nos. 3 and 4) for laminated, tempered, 
and wire glass. In the 1980 version of 
ANS Z26, these tests have been deleted 
for tempered glass because they serve 
no purpose. The early Z26 Committee, 
prior to 1969, assumed that both 
tempered glass and laminated glass 
should be tested equally for resistance 
to attack by moisture or heat. Since that 
time, the Committee has come to regard 
the tests as unnecessary for tempered 
glass. Tempered glass, unlike the multi- 
layered construction used in laminated 
glass; is a single layer of homogeneous 
material with no intervening layers or 
construction boundaries. 

Both the humidity test and the boil 
test were designed to determine if the 
structural interior integrity of glazing 
will be compromised when the glazing is 
subjected to extreme conditions of 
temperature or humidity. The humidity 
test determines how well the glazing 
“holds together” when wet. If the 
materials of glazing separate in some 
fashion when subjected to the test, the 
glazing fails. The boil test was intended 
to determine whether the interior layers 
of the glazing separate or deteriorate 
when the glazing is hot. If bubbles or 
other defects appear more than % inch 
from the outer edge of the specimen, the 
glazing fails: Laminated glass, composed 
of multiple layers, can be expected to 
separate into layers when subjected to 
the humidity test, and to separate or 
bubble at the inner bonding surface 
when subjected to the boil test. 
However, tempered glass could hardly 
be expected to fail when subjected to 
these tests since it is made of a single 
homogeneous material. Actual test 
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experience has borne this out. 
Accordingly, the 1980 version of ANS 
Z26 deleted Tests Nos. 3 and 4 from the 
lists specified for Items 2 and 3 glazing. 

Similarly, Test No. 1, Light Stability, 
specifies a testing procedure in Section 
5.1.4 that is irrelevant with respect to 
tempered glass. This procedure is 
designed to detect decomposition of 
laminates after exposure to ultraviolet 
radiation. Since tempered glass contains 
no laminates, the test is superfluous. 
Therefore, the 1980 version of ANS Z26 
exempts tempered glass from this test 
procedure. 

The most significant changes in ANS 
Z26 concern bullet resistant glazing. The 
1966 version of ANS Z26 permits the use 
of only one type of bullet resistant 
glazing, bullet resistant glass. Item 10 
glazing, Bullet Resistant Glass for Use 

Anywhere in Motor Vehicle, must pass 
Tests Nos. 27, 28, 29, 30, 31, and 32. Item 
11 glazing, Bullet Resistant Glass for 
Use Anywhere in Motor Vehicle Except 
Windshields, must pass all these tests 
except Test No. 32, Deviation and 
Distortion. 

In the 1980 version of ANS Z26, the 
requirements for Item 10 glazing (now 
entitled Safety Glazing Material for Use 
Where Bullet Resistance is Required 
Anywhere in Motor Vehicle) are more 
stringent in one area. Test No. 18, 
Abrasion Resistance, is added to the list 
of requirements. The Z26 Committee 
added this requirement to ensure driver 
visibility through the windshield. The 
purpose of this abrasion test is to ensure 
that the glazing will resist scratching 
that can distort the driver's view and 
thus reduce visibility. The materials that 
would qualify as Item 10 glazing 
materials would typically be glass, since 
most plastics do not possess the high 
level of abrasion resistance that is 
required. (ANS Z26 typically requires 
glass glazing materials to pass Abrasion 
Test No. 18, which allows no more than 
two (2) percent light scatter or haze 
when the glazing is abraded for 1,000 
cycles. Plastic Glazing materials are 
usually required to pass Abrasion Test 
No. 17, a less stringent test which 
permits no more than 15 percent light 
scatter or haze when abraded for 100 
cycles.) 

More major changes have been made 
in the Item 11 requirements. In the 1980 
version of ANS Z26, Item 11 glazing is 
split into two sub-items, Items 11A and 
11B, The new requirements for Item 11A 
(Safety Gazing Material for Use Where 
Bullet Resistance is Required in a Motor 
Vehicle Except Windshields) are 
essentially the same tests as those 
required for old Item 11 (Test Nos. 27, 
28, 29, 30, and 31), except that new Item 
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11A must also pass Test No. 18, 
Abrasion Resistance. Again, this test 
was added to ensure driver visibility. 
The materials that would qualify as Item 
11A glazing would typically be glass 
because of the level of abrasion 
resistance required. 

The glazing materials that would 
qualify as new Item 11B, on the other 
hand, could easily be plastic. Item 11B 
glazing (Safety Glazing Material for Use 
Where Bullet Resistance is Required in 
a Motor Vehicle Except Windshields 
and Glazing of Windows to the 
Immediate Right or Left of the Driver 
and in Rearmost Window if the Latter is 
Used for Driving Visibility) was 
developed by the Z26 Committee 
because of recent technological 
advancements in bullet resistant 
plastics. The Item basically permits 
bullet resistant acrylics to be used in 
motor vehicles. Materials that qualify as 
Item 11B glazing material must pass the 
same tests as old Item 11—Tests Nos. 
27, 28, 29, 30, and 31. In addition, Item 
11B glazing must also meet Abrasion 
Resistance Test No. 17, the abrasion 
resistance typically required of plastics. 
Item 11B glazing must also pass the 
requirements of Test No. 19, Chemical 
Resistance (Non-stressed); Test No. 20, 
Chemical Resistance (Stressed); Test 
No. 21, Dimensional Stability; and Test 
No. 24, Flammability Test. With the 
exception of Test No. 17, NHTSA 
tentatively concludes that these tests 
are appropriate because they represent 
tests generally used in Z26 to assess the 
performance of plastic materials. 
However, the NHTSA takes exception 
to the ANS Z26 requirement that Item 
11B glazing to be used in locations not 
requisite for driver visibility need be 
abrasion resistant, since visibility (and 
therefore its potential degradation by 
haze) is not an issue. This point of view 
was expressed in a previous rulemaking 
action (46 FR 43687) which dealt with 
the deletion of irrelevant abrasion 
requirements for Items 3, 5, 9 and 12 
glazing. As proposed in this notice, Item 
11B would not have to pass Test No. 17. 

Finally, in conjunction with the 
changes made for the Items of bullet 
resistant glazing, the Z26 Committee has 
made some changes in Test No. 30, Light 
Stability, and Test No. 31, Luminous 
Transmittance. Test No. 30 was 
modified to provide a procedure to test 
bullet resistant plastics. Test No. 31 was 
changed to permit either glass or plastic 
to be tested under its procedures. 

NHTSA tentatively agrees with GE's 
and Rohm and Haas’s contentions that 
the updated edition of ANS Z26 
represents the latest advances in glazing 
technology. The 1980 version of ANS 


Z26 eliminates superfluous requirements 
for some Items of glazing and at the 
same time imposes additional, but 
necessary, requirements for others. It 
represents the latest developmentsin 
glazing technology because it permits 
new bullet resistant materials that have 
been developed and perfected since 
1966. The updated version of the 
standard gives manufacturers and 
consumers more options from which to 
choose in meeting their needs for bullets 
resistance. 

The NHTSA also tentatively 
concludes that the changes in ANS Z26 
do not compromise safety. Most of the 
changes are minor and would have no 
significant impact on the choice, 
performance, or manufacture of glazing. 
Where requirements have been 
eliminated for tempered glass, the 
requirements have been shown to be 
superfluous. Likewise, the use of Items 4 
and 5 glazing material in readily 
removable bus windows is already 
allowed in the 1969 version of ANS Z26 
(see paragraph (d)). The requirements 
imposed on bullet resistant glazing 
ensure that all bullet resistant materials 
provide the necessary levels of safety in 
terms of general glazing performance. 
For example, all bullet reistant glazing 
materials must have a light 
transmittance of at least 60 percent and 
must be able to withstand specified 
levels of temperature change, impact, 
and irradiation. Because NHTSA 
believes the 1980 version of ANS Z26 
represents the latest advances in glazing 
technology and does not compromise 
safety, the agency tentatively concludes 
that this new edition of the standard 
should be incorporated by reference in 
Standard No. 205. 


Bullet Resistant Shields 


GE also requested that NHTSA amend 
Standard No. 205 to permit a unique 
application of a new type of bullet 
resistant plastic. The petitioner 
requested that a new Item of bullet 
resistant plastic, Item 11x (Safety 
Glazing Material for Use in Bullet 
Resistant Shields) be established. This 
Item would permit a transparent bullet 
resistant shield or barrier to be installed 
inside a vehicle behind glazing materials 
that independently comply with the 
standard. The shield would be separate 
from the windshield, side windows, etc., 
and could be used in areas necessary for 
driving visibility. 

GE is requesting the establishment of 
Item 11x because of a new type of 
glazing it has developed called Lexgard. 
Lexgard is a plastic bullet resistant 
laminate. It is composed of multiple 
layers of Lexan, a polycarbonate 
manufactured by GE, that are laminated 
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together using a patented interlayer. GE 
believes Lexgard is an important new 
form of bullet resistant glazing because 
it is lightweight. As such, businesses 
would be able to use Lexgard in their 
motor vehicles to provide ballistics 
protection to their employees with a low 
fuel cost penalty. This could be 
particularly beneficial to small 
businesses which cannot afford armored 
cars. 

The 1966 version of ANS Z26 does not 
permit the use of Lexgard at all, and the 
1980 version of ANS Z26 does not permit 
its use in those vehicle locations where 
businesses would most like to use it. 
Lexgard cannot presently be used as 
bullet resistant glazing materials in 
motor vehicles because the 1966 version 
of ANS Z26 permits only the use of 
bullet resistant glass. Lexgard would 
qualify as Item 11B glazing if NHTSA 
updates the reference in Standard No. 
205 to the latest edition of ANS 226. 
However, as discussed above, Item 11B 
glazing cannot be used in windshields, 
or in various other locations considered 
necessary for driving visibility. Item 11B 
glazing materials can meet Abrasion 
Resistance Test No. 17, but not the more 
stringent Abrasion Test, No. 18. Thus, 
Item 11B glazing materials are not 
sufficiently resistant to abrasion for use 
in those locations. As discussed briefly 
above, abrasion resistance is important 
in the windshield area and in other 
areas where visibility is critical. 
Abrasive action such as rubbing 
produces haze, a form of surface 
damage. Haze scatters the light passing 
through the glazing and reduces 
visibility. 

GE's proposed solution to this 
problem is to add Item 11x to the 
standard, to allow bullet resistant 
shields. Bullet resistant glazing that 
passes the less stringent Abrasion 
Resistance Test No. 17 would be used in 
the form of a shield that is installed 
behind existing vehicle glazing. A lower 
level of abrasion resistance should be 
acceptable for glazing installed inside 
the vehicle since the problem of 
abrasion is less severe. Abrasion of 
glazing inside the vehicle results 
primarily from cleaning the glazing with 
chemicals and cloths, rather than by the 
operation of the windshield wipers as 
occurs on exterior glazing. The abrasion 
on the exterior is exacerbated by the 
film of dirt and grit that develops on that 
side of the windshield. The existing 
vehicle glazing would shield the bullet 
resistant glazing from the conditions 
which necessitate requiring the exterior 
glazing to meet Abrasion Resistance 
Test 18. Thus, the higher level of 
abrasion resistance that is necessary on 
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the exterior of the vehicle would be 
maintained. 

In this notice, NHTSA is proposing to 
amend Standard No. 205 to establish 
new Item of glazing (Item 11C) with 
requirements very similar to those 
proposed by GE. On the basis of the 
information obtained thus far, NHTSA 
tentatively concludes that permitting the 
use of Lexgard and other similar 
products in the form of a shield may 
have economic and safety benefits for 
the public. If products such as Lexgard 
are lighter and therefore lower in cost 
than glass, more businesses and 
individuals who desire ballistics 
protection would be able to obtain it. 
Use of Lexgard type shields would also 
be much cheaper than purchasing steel 
armored cars. Further, plastic bullet 
resistant glazing materials would make 
bullet resistant cars lighter in weight 
and thus save fuel. 

More importantly, NHTSA tentatively 
concludes that Lexgard and other such 
products may in some respects be safer 
to use than bullet resistant glass or 
acrylics. Bullet resistant glass and 
acrylics can at times “spall” (i.e., chip or 
splinter) when hit by one or more 
bullets. A person behind a bullet 
resistant barrier which spalls can be 
injured by the flying chips or splinters. 
NHTSA has observed ballistics tests 
conducted by GE demonstrating that 
Lexgard does not spall when hit by 
bullets. 

The agency is fully aware, however, 
that there may be other safety problems 
associated with the use of Lexgard and 
bullet resistant shields. For example, 
NHTSA is concerned that bullet 
resistant shields may be difficult to keep 
clean (i.e., the side of the shield next to 
the windshield). A dirty shield would 
impair the driver's view of the road. 
Also, the agency is concerned that bullet 
resistant shields would make it difficult 
to clean the windshield itself and could 
hinder effective operation of the 
vehicle’s windshield defroster and 
defogger. Because of these and other 
similar concerns, NHTSA is proposing 
to impose conditions on the nature and 
use of Item 11C glazing and bullet 
resistant shields. These conditions are 
set forth below, and the agency solicits 
comments on them. NHTSA also 
requests comments concerning any 
other possible preblems associated with 
the use of Lexgard and bullet resistant 
shields. 

The first proposed condition is that 
Item 11C glazing materials be required 
to pass 11 of the tests set forth in ANS 
Z26. (These tests are Test No. 2, 
Luminous Transmittance; Test No. 17, 
Abrasion Resistance; Test No. 19, 
Chemical Resistance (Stressed); Test 


No. 20, Chemical Resistance 
(Nonstressed); Test No. 21, Dimensional 
Stability; Test No. 24, Flammability 
Test; Test No. 27, Ballistics Test; Test 
No. 28, Temperature Change; Test No. 
29, Impact Test; Test No. 30, Light 
Stability; and Test No. 32, Deviation and 
Distortion. Tests Nos. 27, 28, 29, and 30 
are those basic tests required of all 
bullet resistant glazing materials.) These 
tests would ensure that the glazing used 
in bullet resistant shields is able to 
withstand specified levels of ballistic 
attack, temperature change, impact, and 
irradiation. Tests Nos. 19, 20, 21, and 24 
would serve the same function with 
respect to Item 11C glazing as they do 
for other types of plastic glazing (e.g., 
Item 11B). Tests Nos. 2, 17, and 32 would 
be required to ensure visibility through 
the shield. Test No. 17 Abrasion 
Resistance, would ensure that the shield 
resists scratching that can distort or 
obscure the driver's view. Test No. 32, 
Deviation and Distortion, would 
measure the optical deviation and 
visibility distortion effects of the glazing 
used in the shield. 

Test No. 2 would require the shield to 


‘ have a luminous transmittance of at 


least 70 percent. The minimum level of 
luminous transmittance that would be 
required of the shield alone would be 
greater than the luminous transmittance 
required of Item 10 glazing, which would 
be the only other type of bullet resistant 
glazing that could be used in the 
windshield area. Item 10 glazing is only 
required to pass Luminous 
Transmittance Test No. 31, which 
requires 60 percent transmittance. 
NHTSA is proposing a higher level of 
luminous transmittance for bullet 
resistant shields since these shields 
would be installed behind existing 
glazing. The agency believes that under 
these circumstances a higher level of 
luminous transmittance should be 
required of the glazing used in the shield 
so that the overall luminous 
transmittance through both pieces of 
glazing is adequate. The proposal also 
specifies that the shield can be used in 
areas requisite for driving visibility only 
if the combined luminous transmittance 
through both the shield and the existing 
vehicle glazing is at least 60 percent. 
NHTSA tentatively concludes that 
these tests would ensure that the glazing 
used in bullet resistant shields would 
meet a minimum level of safety. At the 
same time, the agency believes that 
these tests are not unduly burdensome. 
In its petition, GE suggested that Item 
11€ glazing be subjected to Tests Nos. 2, 
16, 17, 19, 20, 21, 24, 27, 28, 29, and 32. 
These tests are essentially the same as 
proposed by the agency. GE suggested 
one test that NHTSA is not proposing. 


Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Proposed Rules 


This is Test No. 32, Weathering. The 
agency believes that this test is 
unnecessary since Item 11C glazing 
would only be used inside a vehicle and 
nat be exposed to the elements. The 
behavior of the glazing when exposed to 
sunlight should be adequately evaluated 
by Test No. 30, Light Stability. 

The agency's concern about adequate 
visibility leads it to propose two other 
conditions on the nature and use of Item 
11C glazing. NHTSA is proposing in this 
notice that the shield be readily 
removable. Such a requirement would 
ensure that drivers could easily clean 
both sides of the shield and thus remove 
dirt than can impair visibility. NHTSA 
solicits comments on the effect that such 
a requirement would have on the 
protection offered by bullet resistant 
shields against gunfire. The agency is 
also proposing that cleaning instructions 
be placed on the glazing in the form of 
an easy-to-remove label. This 
requirement would help prevent drivers 
from using cleaning materials on the 
shield that could scratch it. 


Costs and Benefits of the Proposed 
Amendments 


NHTSA has examined the impacts of 
these proposed amendments and 
determined that the notice is not major 
within the meaning of Executive Order 
12291 or significant within the 
Department of Transportation regulatory 
policies and procedures. The agency has 
also determined that the economic and 
other impacts of this proposal are so 
minimal that a regulatory evaluation is 
not required. The proposed amendment 
to incorporate the 1980 version of ANS 
Z26 in Standard No. 205 would not have 
any significant effect on safety. As 
discussed above, most of the changes in 
ANS Z26 are minor and would have no 
real impact on the cost or performance 
of glazing. Requirements would be 
eliminated for tempered glass because 
the agency has tentatively concluded 
that they serve no safety benefit. The 
requirements imposed on Items 10, 11A, 
and 11B bullet resistant glazing would 
ensure that all bullet resistant materials 
provide at least a minimum level of 
safety. 

The proposed amendment to establish 
a new Item of glazing material for use in 
bullet resistant shields (Item 11C) also 
should have no major impact on safety. 
As noted above, materials such as 
Lexgard that qualify as Item 11C glazing 
may be safer to use than bullet resistant 
glass or acrylic since they do not chip or 
splinter when hit by a bullet. 

Adoption of the amendments to 
Standard No. 205 could result in a very 
minimal cost savings for manufacturers 
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and possibly consumers. Also, 
consumers and manufacturers would be 
able to use some plastic bullet resistant 
materials. Plastic glazing materials are 
typically cheaper and lighter than glass. 
Thus, there will be some minimal fuel 
savings in vehicles using the plastic 
glazing. 

NHTSA has also considered the 
impacts of this proposal under the 
Regulatory Flexibility Act and hereby 
certifies that amending Standard No. 205 
as proposed would not have a 
significant impact on a substantial 
number of small entities for the reasons 
just discussed. 

Finally, NHTSA has analyzed this 
proposal for the purposes of the 
National Environmental Policy Act. The 
agency has determined that 
implementation of this action would not 
have any significant impact on the 
quality of the human environment. 

It is proposed that the amendments 
discussed in this notice to Standard No. 
205 take effect 3 months from the date of 
publication of a final rule in the Federal 
Register. 

Interested persons.are invited to 
submit comments on the proposal. It is 
requested but not required that 10 copies 
be submitted. 

All comments must be limited not to 
exceed 15 pages in length. Necessary 
attachments may be appended to these 
submissions without regard to the 15 
page limit. This limitation is intended to 
encourage commenters to detail their 
primary arguments in a concise fashion. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
complete submission, including 
purportedly confidential information, 
should be submitted to the Chief 
Counsel, NHTSA, at the street address 
given above, and seven copies from 
which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. Any 
claim of confidentiality must be 
supported by a statement demonstrating 
that the information falls within 5 U.S.C. 
552(b)(4), and that disclosure of the 
information is likely to result in 
substantial competitive damage; 
specifying the period during which the 
information must be withheld to avoid 
that damage; and showing that earlier 
disclosure would result in that damage. 
In addition, the commenter or, in the 
case of a corporation, a responsible 
corporate official authorized to speak 
for the corporation must certify in 
writing that each item for which 
confidential treatment is requested is in 
fact confidential within the meaning of 
section 552(b)(4) and that a diligent 
search has been conducted by the 


commenter or its employees to assure 
that none of the specified items has 
previously been disclosed or otherwise 
become available to the public. 

All comments received before the 
close of business on the comment 
closing date indicated above will be 
considered, and will be available for . 
examination in the docket at the above 
address both before and after that date. 
To the extent possible, comments filed 
after the closing date will also be 
considered. However, the rulemaking 
action may proceed at any time after 
that date, and comments received after 
the closing date and too late for 
consideration in regard to the action will 
be treated as suggestions for future 
rulemaking. The NHTSA will continue 
to file relevant material as it becomes 
available in the docket after the closing 
date, and it is recommended that 
interested persons continue to examine 
the docket for new material. 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose, in the 
envelope with their comments, a self 
addressed stamped postcard. Upon 
receiving the comments, the docket 
supervisor will return the postcard by 
mail. 


PART 571—FEDERAL MOTOR 
VEHICLE SAFETY STANDARDS 


§ 571.205 [Amended] 

In consideration of the foregoing, it is 
proposed that 49 CFR 571.205 be 
amended as set forth below. 

1. Paragraph $5.1.1 would be revised 
to read as follows: 

$5.1.1. Glazing materials for use in 
motor vehicles, except as otherwise 
provided in this standard shall conform 
to the American National Standard 
“Safety Code for Safety Glazing 
Materials for Glazing Motor Vehicles 
Operating on Land Highways,” Z26.1- 
1977, January 26, 1977, as supplemented 
by Z26.1a-1980, July 3, 1980 (hereinafter 
referred to as “ANS Z26”). However, 
Item 11B glazing as specified in that 
standard may not be used in passenger 
cars at levels requisite for driving 
visibility, and Item 11b glazing is not 
required to pass Test Nos. 17, 30 and 31. 

2. Paragraph S5.1.2 would be revised 
to read as follows: 

$5.1.2. In addition to the glazing 
materials specified in ANS Z26, 
materials conforming to $5.1.2.1, $5.1.2.2, 
or S5.1.2.3 may be used in the locations 
of motor vehicles specified in those 
sections. 
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$5.1.2.1. Item 11C—Safety Glazing 
Material for Use in Bullet Resistant 
Shields. Bullet resistant glazing that 
complies with Tests Nos. 2, 17, 19, 20, 21, 
24, 27, 28, 29, 30, and 32 of ANS Z26, and 
the labeling requirements of $5.1.2.2, 
may be used only in bullet resistant 
shields that can be removed from the 
motor vehicle easily for cleaning and 
maintenance. A bullet resistant shield is 
a shield or barrier that is installed 
completely inside a motor vehicle 
behind and separate from glazing 
materials that independently comply 
with the requirements of this standard. 
A bullet resistant shield may be used in 
areas requisite for driving visibility only 
if the combined luminous transmittance 
through both the shield and the 
permanent vehicle glazing is at least 60 
percent. 

$5.1.2.2. Item 12—Rigid plastics. 
Safety plastics materials that comply 
with Tests Nos. 10, 13, 16, 21, and 24 of 
ANS Z26, Tests Nos. 19 and 20 of ANS 
Z26 with the exception of the test for 
resistance to undiluted denatured 
alcohol Formula SD No. 30, and that 
comply with the labeling requirements 
of $5.1.2.4, may be used in a motor 
vehicle only in the following specific 
locations at levels not requisite for 
driving visibility. 

(a) Windows and doors in slide-in 
campers and pick-up covers. 

(b) Motorcycle Windscreens below 
the intersection of a horizontal plane 15 
inches vertically above the lowest 
seating position. 

(c) Standee windows in buses. 

(d) Interior partitions. 

(e) Openings in the roof. 

(f) Flexible curtains or readily 
removable windows or in ventilators 
used in conjunction with readily 
removable windows. 

(g) Windows and doors in motor 
homes, excet for the windshield and 
windows to the immediate right or left 
of the driver. 

(h) Windows and doors in buses 
except for the windshield and windows 
to the immediate right and left of the 
driver. 

$5.1.2.3. Jtem 13—Flexible plastics. 
Safety plastic materials that comply 
with Tests Nos. 16, 22, and 23 or 24 of 
ANS Z26, Tests Nos. 19 and 20 of ANS 
Z26 with the exception of the test for 
resistance to undiluted denatured 
alcohol Formula SD No. 30, and that 
comply with the labeling requirements 
of S5.1.2.4, may be used in a motor 
vehicle only in the following specific 
locations at levels not requisite for 
driving visibility. 
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(a) Windows, except forward-facing 
windows, and doors in slide-in campers 
and pick-up covers. 

(b) Motorcycle windscreens below the 
intersection of a horizontal plane 15 
inches vertically above the lowest 
seating position. 

(c) Standee windows in buses. 

(d) Interior partitions. 

(e) Openings in the roof. 

(f) Flexible curtains or readily 
removable windows or in ventilators 
used in conjunction with readily 
removable windows. 

(g) Windows and doors in motor 
homes, except for the windshield, 
forward-facing windows, and windows 
to the immediate right or left of the 
driver. / 

$5.1.2.4. Cleaning instructions. Each 
manufacturer of glazing materials 
designed to meet the requirements of 
$5.1.2.1, 5.1.2.2, or S5.1.2.3 shall affix a 
labei, removable by hand, to each item 
of such glazing material. The label shall 
specify instructions and agents for 
cleaning the material that will minimize 
the loss of transparency. 


List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 

vehicles, National Highway Traffic 
Safety Administration, Rubber and 
rubber products, Tires. 
(Secs. 103, 119, Pub. L. 89-563, 80 Stat. 718 (15 
U.S.C. 1392, 1407); delegations of authority at 
49 CFR 1.50 and 501.8) 

Issued on July 22, 1982. 

Courtney M. Price 

Acting Associate Administrator for 
Rulemaking. 

{FR Doc. 82-20281 Filed 7-26-82; 8:45 am] 
BILLING CODE 4910-59-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wildlife 
and Plants; Reopening of Comment 
Period on Proposal to List Panicum 
carteri As An Endangered Species and 
Determine Its Critical Habitat 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of reopening of comment 
period on proposed rule. 


sSuMMARY: Notice is given that the 
comment period on a proposal to 
determine Panicum carteri (Carter's 
panicgrass) to be an Endangered species 
and determine Mokoli’i Island, Hawaii, 
as its Critical Habitat will be reopened 
for a period of 90 days in order to allow 
consultation between the Service and 
local government officials and the 
acceptance of additional comments from 
these officials and the public. 

DATES: All interested parties should 
submit further comments and 
recommendations to the Services by 
October 27, 1982. 

ADDRESSES: Director (OES), U.S. Fish 
and Wildlife Service, Washington, D.C. 
20240; or Pacific Islands Administrator, 
U.S. Fish and Wildlife Service, 300 Ala 
Moana Boulevard, Post Office Box 
50167, Honolulu, Hawaii 96850. 

FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Spinks, Jr., Chief, Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240 (703/235-2771). 
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SUPPLEMENTARY INFORMATION: Panicum 
carteri is an annual grass known only to 
occur on Mokoli’i Island, Hawaii, and 
was believed to be extinct until its 
rediscovery in 1976. It was proposed for 
listing as Endangered with Critical 
Habitat on January 30, 1981 (46 FR 9976). 
Comments were received uniil April 30, 
1981. Comments received in response to 
that proposal included one from the 


' Governor of Hawaii and one from the 


Mayor of Honolulu both recommending 
against taking the proposed actions. The 
present notice is intended to reopen the 
comment period for a further 90 days, so 
that the Service can discuss the issue 
with local officials and receive further 
comments from such officials and the 
public. 


The Service particularly solicits the 
views and recommendations of those 
possessing information regarding the 
status of this species, the suitability of 
Mokoli’i as Critical Habitat for it, and 
possible beneficial or detrimental 
consequences likely to follow from its 
listing and designation of Critical 
Habitat. 


List of Subjects in 50 CFR Part 17 


Endangered and threatened wildlife, 
Fish, Marine mammals, Plants 
(agriculture), Wildlife. 


Dated: July 21, 1982. 


G. Craig Potter, 


Deputy Assistant Secretary for Fish and 
Wildlife and Parks. 


{FR Doc. 62-20473 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-55-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ACTION 


information Collection Request Under 
Review 

AGENCY: ACTION. 

ACTION: Information collection request 
under review. 


SUMMARY: This notice sets forth certain 


information about an information 
collection proposal by ACTION, the 
national volunteer agency. 


BACKGROUND: Under the Paperwork 
Reduction Act (44 U.S.C., Chapter 35), 
the Office of Management and Budget 
(OMB) reviews and acts upon proposals 
to collect information from the public or 
to impose recordkeeping requirements. 
ACTION has submitted the information 
collection proposal described below to 
OMB. OMB and ACTION will consider 
comments on proposed collection of 
information and recordkeeping 
requirements. Copies of the proposed 
forms and supporting documents 
[request for clearance (SF 83), 
supporting statement, instructions, 
transmittal letter, and other documents] 
may be obtained from the agency 
clearance officer. 
INFORMATION ABOUT THIS PROPOSED 
COLLECTION: 
Agency Clearance Officer—Richard D. 
English—202-254-8501 
Agency Address: ACTION, 806 
Connecticut Ave., NW., Washington, 
D.C. 20525 
Title of Form: Community Program 
Profiles 
Office of ACTION Issuing Proposal: 
Office of Volunteer Liaison 
Agency Official to Contact for Further 
Information: Harriet L. Kipps 
Type of Request: New 
Frequency of Collection: Semiannually 
General Description of Respondents: 
Volunteer Program Leaders 
Estimated Number of Responses: 30,000 
Estimated Hours for All Respondents to 
Complete Form: 15,900 


Respondent's Obligation to Reply: 
Voluntary 
This is not a collection proposal under 
Sec. 3504(h) of the Paperwork Reduction 
Act. 
Person responsible for OMB Review: 
James L. Thomas, 202-395-6880. 
Richard D. English, 
Deputy Assistant Director, ACTION. 
[FR Doc. 82-20608 Filed 7-28-82; 8:45 am] 
BILLING CODE 6050-01-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Montana; Beaverhead National Forest 
Plan Draft Envionmental Impact 
Statement 


AGENCY: Forest Service, USDA. 
ACTION: Extension of public review 
period for the Beaverhead National 
Forest Plan Draft Environmental Impact 
Statement. 


SUMMARY: The period of public review 


for the Beaverhead National Forest 
Draft Environmental Impact Statement, 
published May 7, 1982, has been 
extended until September 16, 1982. 
ADDRESSES: Requests for further 
information should be addressed to: 
Joseph Wagenfehr, Supervisor, 
Beaverhead National Forest, P.O. Box 
1258, Dillon, MT 59725. 

R. F. McLaughlin, 

Acting Regional Forester. 

{FR Doc. 82-20636 Filed 7-28-82; 8:45 am} 

BILLING CODE 3410-11-M 


DEPARTMENT OF COMMERCE 
international Trade Administration 


Consolidated Decision on Applications 
for Duty-Free Entry of Electron 
Microscopes 


The following is a consolidated 
decision on applications for duty-free 
entry of electron microscopes pursuant 
to Section 6(c) of the Educational, 
Scientific and Cultural Materials 
Importation Act of 1966 (Public Law 89- 
651, 80 Stat. 897) and the regulations 
issued thereunder as amended (15 CFR 
Part 301). (See especially § 301.11(e).) 

A copy of the record pertaining to 
each of the applications in this 
consolidated decision is available for 
public review between 8:30 A.M. and 
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5:00 P.M. in Room 2097 of the 
Department of Commerce Building, 14th 
and Constitution Avenue, N.W., 
Washington, D.C. 20230. 

Docket No. 82-00156. Applicant: 
University of Wisconsin, School of 
Veterinary Medicine, 333 North Randall 
Avenue, Madison, WI 53715. Article: 
Electron Microscope, Model EM 410 and 
Accessories. Manufacturer: Philips 
Electronic Instruments, The 
Netherlands. Intended use of article: See 
Notice on page 21904 in the Federal 
Register of May 20, 1982. Article 
ordered: February 12, 1982. 

Docket No. 82-00158. Applicant: 
University of Georgia, Central Electron 
Microscopy Lab., Barrow Hall, Athens, 
Georgia 30602. Article: Electron 
Microscope, Model EM 400 with 
Accessories. Manufacturer: Philips 
Electronic Instruments, The 
Netherlands. Intended use of article: See 
Notice on page 21094 in the Federal 
Register of May 20, 1982. Article 
ordered: February 22, 1982. 

Docket No. 82-00159. Applicant: 
Northwestern University /Medical 
School, Department of Cell Biology and 
Anatomy, 303 East Chicago Ave., Ward 
7-315, Chicago, IL 60611. Article: 
Electron Microscope, Model JEM 
100CX/SEG and Accessories. 
Manufacturer: JEOL Ltd., Japan. 
Intended use of article: See Notice on 
page 12904 in the Federal Register of 
May 20, 1982. Article ordered: February 
5, 1982. 

Docket No. 82-00160. Applicant: Helen 
Hayes Hospital, Route 9W, West 
Haverstraw, NY 10993. Article: Electron 
Microscope, Model JEM 1200 EX with 
Accessories. Manufacturer: JEOL Ltd., 
Japan. Intended use of article: See 
Notice on page 21904 in the Federal 
Register of May 20, 1982. Article 
ordered: March 10, 1982. 

Docket No. 82-00161. Applicant: 
University of Medicine and Dentistry of 
N.J., N.J. School of Osteopathic 
Medicine, 300 Broadway, Camden, New 
Jersey 08103. Article: Electron 
Microscope, Model EM 109 and 
Accessories. Manufacturer: Carl Zeiss, 
West Germany. Intended use of article: 
See Notice on page 21905 in the Federal 
Register of May 20, 1982. Article 
ordered: March 2, 1982. 

Docket No. 82-00169. Applicant: 
Memorial Medical Center, 800 North 
Rutledge, Springfield, IL 62781. Article: 
Electron Microscope, Model H-600-3. 
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Manufacturer: Hitachi Scientific 
Instruments, Japan. Intended use of 
article: See Notice on page 21905 in the 
Federal Register of May 20, 1982. Article 
ordered: December 22, 1981. 

Docket No. 82-00170. Applicant: 
Department of the Army, Tripler Army 
Medical Center, Department of 
Pathology, Honolulu, Hawaii 96859. 
Article: Electron Microscope, Model EM 
109 and Accessories. Manufacturer: Carl 
Zeiss, West Germany. Intended use of 
article: See Notice on page 21905 in the 
Federal Register of May 20, 1982. 
Application received by Commissioner 
of Customs: April 15, 1982. 

Docket No. 82-00173. Applicant: 
Florida State University, Tallahassee, FL 
32306. Article: Electron Microscope, 
Model SEM 100CX and Accessories. 
Manufacturer: JEOL Ltd., Japan. 
Intended use of article: See Notice on 
page 24165 in the Federal Register of 
June 3, 1982. Article ordered: March 1, 
1982. 

Comments: No comments have been 
received with respect to any of the 
foregoing applications. Decision: 
Applications approved. No instrument 
or apparatus of equivalent scientific 
value to the foreign articles, for such 
purposes as these articles are intended 
to be used, was being manufactured in 
the United States at the time the articles 
were ordered. Reasons: Each foreign 
article to which the foregoing 
applications relate is a conventional 
transmission electron microscope 
(CTEM). The description of the intended 
research and/or educational use of each 
article establishes the fact that a 
comparable CTEM is pertinent to the 
purposes for which each is intended to 
be used. We know of no CTEM which 
was being manufactured in the United 
States either at the time of order of each 
article described above or at the time of 
receipt of application by the U.S. 
Customs Service. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to any of the 
foreign articles to which the foregoing 
applications relate, for such purposes as 
these articles are intended to be used, 
which was being manufactured in the 
United States either at the time of order 
or at the time of receipt of application 
by the U.S. Customs Service. 


(Catalog of Federal Domestic Assistance 


Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 


Richard M. Seppa, 

Director, Statutory Import Programs Staff. 
{FR Doc. 82-20517 Filed 7-26-62; 6:45 am| 

BILLING CODE 3510-25-M 


National Aeronautics and Space 
Administration; Decision on 
Application for Duty-Free Entry of 
Scientific Article 


The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6{c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Public Law 89-651, 80 Stat. 897) 
and the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 2097 of the Department of 
Commerce Building, 14th and 
Constitution Avenue, N.W., Washington, 
D.C. 20230. 

Docket No. 82-00109. Applicant: 
National Aeronautics and Space 
Administration, Ames Research Center, 
Moffett Field, CA 94035. Article: 
Interferometer-Spectrophotometer, 
Model DA3.01 and Accessories. 
Manufacturer: Bomem, Inc., Canada. 
Intended use of article: See Notice on 
page 13395 in the Federal Register of 
March 30, 1982. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article provides a resolution of 0.002 
reciprocal centimeters. The National 
Bureau of Standards advises in its 
memorandum dated June 24, 1982 that 
(1) the capability of the foreign article 
described above is pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) E 
Richard M. Seppa, 

Director, Statutory Import Programs Staff. 
(FR Doc. 62-20515 Filed 7-26-82; 8:45 am] 
BILLING CODE 3510-25-M 
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The Ohio State University; Decision on 
Application for Duty-Free Entry of 
Scientific Article 


The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Public Law 89-651, 80 Stat. 897) 
and the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. and 5:00 p.m. in Room 
20097 of the Department of Commerce 
Building, 14th and Constitution Avenue, 
N.W., Washington, D.C. 20230. 

Docket No. 82-00106. Applicant: The 
Ohio State University, Campus 
Chemical Instrument Center, 140 W. 
18th Avenue, Columbus, OH 43210. 
Article: Mass-Spectrometer, Model MS- 
30. Manufacturer: Kratos Ltd., United 
Kingdom. Intended use of article: See 
Notice on page 13395 in the Federal 
Register of March 30, 1982. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article provides the capability for dual 
beam analyses. The Department of 
Health and Human Services advises in 
its memorandum dated May 26, 1982 
that (1) the capability of the foreign 
article described above is pertinent to 
the applicant's intended purpose and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 
Richard M. Seppa, 

Director, Statutory Import Programs Staff. 

{FR Doc. 82-20512 Filed 7-26-82; 8:45 am] 

BILLING CODE 3510-25-M 


Solar Energy Research Institute; 
Decision on Application for Duty-Free 
Entry of Scientific Article 


The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
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~ Cultural Materials Importation Act of 
1966 (Public Law 89-651, 80 Stat. 897) 
and the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. and 5:00 p.m. in Room 
2097 of the Department of Commerce 
Building, 14th and Constitution Avenue, 
NW., Washington, D.C. 20230. 

Docket No. 82-00129. Applicant: Solar 
Energy Research Institute, 1617 Cole 
Blvd., Golden, CO 80401. Article: SHTH 
Specimen Heating Holder and SHU 
Power Control Unit for SHTH. 
Manufacturer: JEOL Ltd., Japan. 
Intended use of article: See Notice on 
page 15819 in the Federal Register of 
April 13, 1982. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: This application 
relates to a compatible accessory for an 
instrument that has been previously 
imported for the use of the applicant 
institution. The article is being 
manufactured by the manufacturer 
which produced the instrument with 
which it is intended to be used. We are 
advised by the Department of Health 
and Human Services in its memorandum 
dated June 10, 1982 that the accessory is 
pertinent to the applicant's intended 
uses and that it knows of no comparable 
domestic article. 

The Department of Commerce knows 
of no similar accessory manufactured in 
the United States which is 
interchangeable with or can be readily 
adapted to the instrument with which 


the foreign article is intended to be used. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 
Richard M. Seppa, 

Director, Statutory Import Programs Staff. 

[FR Doc. 82-20516 Filed 7-28-82; 8:45 am| 

BILLING CODE 3610-25-M 


Telecommunications Equipment 
Technical Advisory Committee; Notice 
of Closed Meeting 


AGENCY: International Trade 
Administration, Commerce. 

SUMMARY: The Telecommunications 
Equipment Technical Advisory 
Committee was initially established on 
October 23, 1973, and rechartered on 
September 18, 1981, in accordance with 
the Export Administration Act of 1979 
and the Federal Advisory Committee 
Act. 


The Committee advises the Office of 
Export Administration with respect to 
questions involving (A) technical 
specifications and policy issues relating 
to those specifications which are of 
concern to the Department, (B) 
worldwide availability of products and 
systems, including quantity and quality, 
and actual utilization of production 
technology, (C) licensing procedures 
which affect the level of export controls 
applicable to telecommunications 
equipment or technology, and (D) 
exports of the aforementioned 
commodities subject to unilateral and 
multilateral controls which the United 
States establishes or in which it 
participates including proposed 
revisions of any such controls. 

TIME AND PLACE: August 3, 1982, at 10:30 
a.m. The meeting will take place at the 
Main Commerce Building, Room 1092, 
14th Street and Constitution Avenue, 
N.W., Washington, D.C. 

This meeting is called on short notice 
because of the need to obtain and 
consider the Committee’s advice on 
proposals to revise the multilateral 
COCOM control list prior to the 
anticipated beginning of negotiations in 
October 1982. It became apparent at the 
Committee meeting July 20, 1982, that 
another meeting would be necessary in 
order to meet the October deadline. 

The committee will meet only in 
executive session to discuss matters 
properly classified under Executive 
Order 12065, dealing with the U.S. and 
COCOM control program and strategic 
criteria related thereto. 
SUPPLEMENTARY INFORMATION: The 
Assistant Secretary for Administration, 
with the concurrence of the delegate of 
the General Counsel, formally 
determined on September 29, 1981, 
pursuant to Section 10(d) of the Federal 
Advisory Committee Act, as amended 
by Section 5(c) of the Government In 
The Sunshine Act, Pub. L. 94-409, that 
the matters to be discussed in the 
Executive Session should be exempt 
from the provisions of the Federal 
Advisory Committee Act relating to 
open meetings and public participation 
therein, because the Executive Session 
will be concerned with matters listed in 
5 U.S.C. 552b(c)(1) and are properly 
classified under Executive Order 12065. 

A copy of the Notice of Determination 
to close meetings or portions thereof is 
available for public inspection and 
copying in the Central Reference and 
Records Inspection Facility, Room 5317, 
U.S. Department of Commerce, 
telephone: 202-377-4217. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Margaret Cornejo, Committee 
Control Officer, Office of Export 
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Administration, Room 2613, U.S. 

Department of Commerce, Washington, 

D.C. 20230, telephone: 202-377-2583. 
Dated: July 22, 1982. 

Vincent F. DeCain, 

Acting Director, Office of Export 

Administration. 

[FR Doc. 82-20521 Filed 7-28-82; 8:45 am] 

BILLING CODE 3510-25-M 


University of California; Decision on 
Application for Duty-Free Entry of 
Scientific Article 


The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Public Law 89-651, 80 Stat. 897) 
and the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 2097 of the Department of 
Commerce Building, 14th and 
Constitution Avenue, N.W., Washington, 
D.C. 20230. 

Docket No. 82-00095. Applicant: 
University of California, San Francisco, 
3rd and Parnassus, San Francisco, CA 
94143. Article: PMV Cryo-Microtome, 
Type 160. Manufacturer: LKB Produkter 
AB, Sweden. Intended use of article: See 
Notice on page 20836 in the Federal 
Register of May 14, 1982. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article can section large frozen 
specimens (up to 160 x 140 millimeters) 
of tissue and bone and has vacuum and 
waste systems for operator safety. The 
Department of Health and Human 
Services advises in its memorandum 
dated May 26, 1982 that (1) the 
capabilities of the foreign article 
described above are pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 
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(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 
Richard M. Seppa, 

Director, Statutory Import Programe Staff. 


[FR Doc. 82-20513 Filed 7-28-82; 8:45 amj 
BILLING CODE 3510-25-M 


VA Medical Center; Decision on 
Application for Duty-Free Entry of 
Scientific Article 


The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Public Law 89-651, 80 Stat. 897) 
and the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 2097 of the Department of 
Commerce Building, 14th and 
Constitution Avenue, N.W., Washington, 
D.C, 20230. 

Docket No. 82-00143. Applicant: VA 
Medical Center, Research Division (151), 
3350 La Jolla Village Drive, San Diego, 
CA 92161. Article: VaP-11 Free Flow 
Electrophoresis System. Manufacturer: 
Bender and Hobein GMBH, West 
Germany. Intended use of article: See 
Notice on page 18161 in the Federal 
Register of April 28, 1982. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article separates substances that are 
very similar in size and/or density 
without serious loss of biological 
activity. The Department of Health and 
Human Services advises in its 
memorandum dated June 10, 1982 that 
(1) the capability of the foreign article 
described above is pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign article for the applicant's 
intended use. The Department of 
Commerce knows of no other instrument 
or apparatus of equivalent scientific 
value to the foreign article, for such 
purposes as this article is intended to be 
used, which is being manufactured in 
the United States. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 
Richard M. Seppa, 

Director, Statutory Import Programs Staff. 

[FR Doc. 82-20514 Filed 7-28-82; 8:45 am] 

BILLING CODE 3510-25-M 


Welded Carbon Steel Pipes and Tubes 
From Brazil, France, and West 
Germany and Certain Steel Products 
From Korea; Postponement of 
Countervailing Duty Preliminary 
Determinations 


AGENCY: International Trade 
Administration, Commerce. 

ACTION: Postponement of countervailing 
duty preliminary determinations. 


SUMMARY: The countervailing duty 
preliminary determinations involving 
welded carbon steel pipes and tubes 
from Brazil, France and West Germany 
and certain steel products (see appendix 
A) from the Republic of Korea (Korea) 
(hereinafter, “the countries involved”) 
are being postponed as the 
investigations have been determined to 
be extraordinarily complicated. We 
intend to issue the countervailing duty 
preliminary determinations not later 
than October, 4, 1982. 

EFFECTIVE DATE: July 29, 1982. 

FOR FURTHER INFORMATION CONTACT: 
David L. Binder, Office of Investigations, 
Import Administration, U.S. Department 
of Commerce, 14th & Constitution 
Avenue, N.W., Washingtion, D.C. 20230/ 
(202) 377-1273. 

SUPPLEMENTARY INFORMATION: On May 
27, 1982, we announced our initiation of 
countervailing duty investigations to 
determine whether manufacturers, 
producers, or exporters of welded 
carbon steel pipes and tubes from Brazil, 
France and West Germany and certain 
steel products from Korea receive any 
benefits from the governments of the 
countries involved and the European 
Communities, as appropriate, that are 
subsidies (47 FR 24166). The notices 
stated that we would issue preliminary 
determinations by August 2, 1982. 

The products covered by these 
investigations are small diameter 
welded carbon steel pipes and tubes 
from Brazil and Korea; hot-rolled carbon 
steel plate, hot-rolled carbon steel sheet, 
and galvanized carbon steel sheet from 
Korea; and large diameter welded 
carbon steel pipes and tubes from West 
Germany and France. See Appendix A 
for a detailed description of these 
products. 

As detailed in the notices of intiation 
of the countervailing duty investigations, 
the petitions allege that the governments 
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of the countries involved and the 
European Communities, as appropriate, 
provide various programs which 
constitute subsidies to manufacturers, 
producers, or exporters of the afore- 
mentioned steel products. The alleged 
subsidy practices are numerous and 
raise complex issues. Moreover, it is 
difficult to assess the extent of 
utilization of the programs by the 
manufacturers, producers, or exporters. 

We have determined that the 
government of the countries involved 
and the other parties concerned are 
cooperating and that additional time is 
necessary to make the countervailing 
duty preliminary determinations. For 
these reasons we determine that these 
cases are extraordinarily complicated in 
accordance with section 703(c)(1)(B) of 
the Tariff Act of 1930, as amended (“the 
Act"), and we intend to issue 
countervailing duty preliminary 
determinations not later than October 4, 
1982. 

This notice is published pursuant to 
section 703(c)(2) of the Act. 
Gary N. Horlick, 
Deputy Assistant Secretary for Import 
Administration. 
July 22, 1982. 


Appendix A 


For purpose of these investigations, 
the products are as described below: 

1. The term “Jarge diameter welded 
carbon steel pipes and tubes” covers 
welded carbon steel pipes and tubes 
with walls not thinner than 0.065 of an 
inch, of circular cross section and over 
16 inches in outside diameter as 
currently provided for in items 610.3211, 
and 610.3251, of the Tariff Schedules of 
the United States Annotated (“TSUSA"). 
Pipes or tubes suitable for use in boilers, 
superheaters, heat exchangers, 
condensers, and feedwater heaters, or 
conforming to A.P.L. specifications for oil 
well tubing, with or without couplings, 
cold drawn pipes and tubes and cold- 
rolled pipes and tubes with wall 
thickness not exceeding 0.1 of an inch 
are not included. 

2. The term “small diameter welded 
carbon steel pipes and tubes” covers 
welded carbon steel pipes and tubes 
with walls not thinner than 0.065 of an 
inch, of circular cross section and 0.375 
of an inch or more in outside diameter 
but not more than 16 inches as currently 
provided for in items 610.3208, 610.3209, 
610.3231, 610.3232, 610.3241, 610.3244, 
and 610.3247, of the Tariff Schedules of 
the United States Annotated. Pipes or 
tubes suitable for use in boilers, 
superheaters, heat exchangers, 
condensers, and feedwater heaters, or 
conforming to A.P.L. specifications for oil 
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well tubing, with or without couplings, 

~ cold drawn pipes and tubes and cold- 
roller pipes and tubes with wall 
thickness not exceeding 0.1 inch are not 
included. 

3. The term “hot-rolled carbon steel 
plate” covers carbon steel products, 
whether or not corrugated or crimped; 
not pickled; not cold-rolled; not in coils; 
not cut, not pressed, and not stamped to 
non-rectangular shape; 0.1875 of an inch 
or more in thickness and over 8 inches 
in width; as currently provided for in 
items 607.6615, or 607.94, of the Tariff 
Schedules of the United States 
Annotated (“TSUSA"’); and hot- or cold- 
rolled carbon steel plate which has been 
coated or plated with zinc including any 
material which has been painted or 
otherwise covered after having been 
coated or plated with zinc, as currently 
provided for in items 608.0710 or 608.11 
of the TSUSA. Semi-finished products of 
solid rectangular cross section with a 
width at least four times the thickness in 
the cast condition or processed only 
through primary mill hot-rolling are not 
included. 

4. The term “hot-rolled carbon steel 
sheet” covers the following hot-rolled 
carbon steel products. Hot-rolled carbon 
steel sheet is a hot-rolled carbon steel 
product, whether or not corrugated or 
crimped and whether or not pickled; not 
cold-rolled; not cut, not pressed, and not 
stamped to non-rectangular shape; not 
coated or plated with metal; over 8 
inches in width and in coils or if not in 
coils under 0.1875 of an inch in thickness 
and over 12 inches in width; as currently 
provided for in items 607.6610, 607.6700, 
607.8320, 607.8342, or 607.9400 of the 
Tariff Schedules of the United States 
Annotated “TSUSA”. PLEASE NOTE 
THAT THE DEFINITION OF HOT- 
ROLLED CARBON STEEL SHEET 
INCLUDES SOME PRODUCTS 
CLASSIFIED AS “PLATE” IN THE 
TSUSA (ITEMS 607.6610 AND 607.8320. 

5. The term “Galvanized carbon steel 
sheet” covers hot- or cold-rolled carbon 
steel sheet which has been coated or 
plated with zinc including any material 
which has been painted or otherwise 
covered after having been coated or 
plated with zinc, as currently provided 
for in items 608.0710, 608.0730, 608.11 or 
608.13 of the Tariff Schedules of the 
United States Annotated (“TSUSA”). 
NOTE THAT THE DEFINITION OF 
GALVANIZED CARBON STEEL SHEET 
INCLUDES SOME PRODUCTS 
CLASSIFIED AS “PLATE” IN THE 
TSUSA (ITEMS 608.0710 and 608.11). 
Hot- or cold-rolled carbon steel sheet 


which has been coated or plated with 
metal other than zinc is not included. 
[FR Doc. 82-20520 Filed 7~28-82; 8:45 am] 

BILLING CODE 3510-25-M 


Computer Peripherals, Components 
and Related Test Equipment Technical 
Advisory Committee; Closed Meeting 


AGENCY: International Trade 
Administration, Commerce. 

sumMARY: The Computer Peripherals, 
Components, and Related Test 
Equipment Technical Advisory 
Committee was initially established on 
January 3, 1973, and rechartered on 
September 18, 1981, in accordance with 
the Export Administration Act of 1979 
and the Federal Advisory Committee 
Act. 

The Committee advises the Office of 
Export Administration with respect to 
questions involving (A) technical 
specifications and policy issues relating 
to those specifications which are of 
concern to the Department, (B) 
worldwide availability of products and 
systems including quantity and quality, 
and actual utilization of production 
technology, (C) licensing procedures 
which affect the level of export controls 
applicable to computer peripherals, 
components and related test equipment, 
or technology, and (D) exports of the 
aforementioned commodities subject to 
unilateral and multilateral controls 
which the United States establishes or 
in which it participates including 
proposed revisions of any such controls. 
TIME AND PLACE: August 19, 1982, at 9:30 
a.m. The meeting will take place at the 
Main Commerce Building Room, 3708, 
14th Street and Constitution Avenue, 
NW., Washington, D.C. 

The Committee will meet only in 
Executive Session to discuss matters 
properly classified under Executive 
Order 12065, dealing with the U.S. and 
COCOM control program and stategic 
criteria related thereto. 
SUPPLEMENTARY INFORMATION: The 
Assistant Secretary for Administration, 
with the concurrence of the delegate of 
the General Counsel, formally 
determined on September 29, 1981, 
pursuant to Section 10{d) of the Federal 
Advisory Committee Act, as amended 
by Section 5(c) of the Government In 
The Sunshine Act, Pub. L. 94-409, that 
the matters to be discussed in the 
Executive Session should be exempt 
from the provisions of the Federal 
Advisory Committee Act relating to 
open meetings and public participation 
therein, because the Executive Session 
will be concerned with matters listed in 
5 U.S.C. 552(b)(c)(1) and are properly 
classified under Executive Order 12065. 
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A copy of the Notice of Determination 
to close meetings or portions thereof is 
available for public inspection and 
copying in the Central Reference and 
Records Inspection Facility, Room 5317, 
U.S. Department of Commerce, 
telephone: 202-377-4217. 


FOR FURTHER INFORMATION CONTACT: 

Mrs. Margaret Cornejo, Committee 

Control Officer, Office of Export 

Administration, Room 2613, U.S. 

Department of Commerce, Washington, 

D.C. 20230, Telephone: 202-377-2583. 
Dated: July 26, 1982. 

Vincent F. DeCain, 

Acting Director, Office of Export 

Administration. 

{FR Doc. 82-20599 Filed 7-28-82; 8:45 am] 

BILLING CODE 3510-25-M 


University of Utah; Decision on 
Application for Duty-Free Entry of 
Scientific Article 


The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6(c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 2097 of the Department of 
Commerce Building, 14th and 
Constitution Avenue, NW., Washington, 
D.C. 20230. 

Docket No. 81-00372. Applicant: 
University of Utah, Purchasing 
Department, 151 Annex, Salt Lake City, 
Utah 84112. Article: CXP-200 Solids 
Spectrometer Console and 2.35 Tesla 
Oxford Superconducting Magnet. 
Manufacturer: Bruker Instruments, West 
Germany. Intended Use of Article: See 
Notice on page 50815 in the Federal 
Register of October 15, 1981. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, was being manufactured in 
the United States at the time the foreign 
article was ordered (August 6, 1980). 
Reasons: The foreign article provides 
spin sample rates of over 4 kilohertz. 
The National Bureau of Standards 
advises in its memorandum dated June 
28, 1982 that (1) the capability of the 
foreign article described above is 
pertinent to the applicant's intended 
purpose and (2) it knew of no domestic 
instrument or apparatus of equivalent 
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scientific value to the foreign article for 
the applicant's intended use which was 
available at the time the foreign article 
was ordered. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which was being 
manufactured in the United States at the 
time the foreign article was ordered. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 
Richard M. Seppa, 

Director, Statutory Import Programs Staff. 

[FR Doc. 82-20597 Filed 7-26-82; 8:45 am] 

BILLING CODE 3510-25-M 


The Pennsylvania State University; 
Decision on Application for Duty-Free 
Entry of Scientific Article 


The following is a decision on an 
application for duty-free entry of a 
scientific article pursuant to Section 6{c) 
of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Public Law 89-651, 80 Stat. 897) 
and the regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 A.M. and 5:00 P.M. in 
Room 2097 of the Department of 
Commerce Building, 14th and 
Constitution Avenue, N.W., Washington, 
D.C. 20230. 

Docket No. 82-00093. Applicant: The 
Pennsylvania State University, 
Department of Biology, 208 Mueller 
Laboratory, University Park, PA 16802. 
Article: Scanning-integrating 
Microdensitometer, M85a. Manufacturer: 
Vickers Instruments, United Kingdom. 
Intended use of article: See Notice on 
page 9259 in the Federal Register of 
March 4, 1982. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article has a scanning and integrating 
capability with area determination. It 
also has standard deviation of 0.5% 
through the integrated optical density 
range of zero to 2.0. The Department of 
Health and Human Services advises in 
its memorandum dated May 26, 1982 
that (1) the capabilities of the foreign 
article described above are pertinent to 
the applicant's intended purpose and (2) 
it knows of no domestic instrument or 
apparatus of equivalent scientific value 


to the foreign article for the applicant's 
intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 


Richard M. Seppa, 

Director, Statutory Import Programs Staff. 
[FR Doc. 82-20598 Filed 7-28-82; 8:45 amj 

BILLING CODE 3510-25-M 


Office of the Secretary 


Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposals for 
the collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


¢ Agency: Bureau of the Census 

Title: 1982 Census of Governments (Finance 
Phase) and Annual Survey of State and 
Local Government Finances 

Type of request: Revision 

Burden: 53,040 reporting hours 

Needs and uses: Forms are used to gather 
revenue, expenditure, debt and assets data 
from local governments. Information on use 
of federal general revenue sharing funds is 
also collected. Data are used in calculating 
GNP, in a statistical series on state and 
local government, and to analyze 
conformance with Federal General 
Revenue Sharing Program. 

Affected public: State and Local Goverments 

Frequency: Annually 

Respondent's obligation: Voluntary 

OMB desk officer: Timothy Sprehe, 395-4814 


* Agency: Bureau of the Census 

Title: Survey of Federal General Revenue 
Sharing 

Type of request: Revision 

Burden: 34,768 reporting hours; 41,481 
respondents 

Needs and uses: Forms are used to gather tax 
and intergovernmental transfer data, actual 
use of revenue sharing funds, and 
government finance information. Data are 
employed to determine revenue sharing 
allocations, to analyze revenue sharing 
expenditures for conformance with 
program requirements and for use in 
statistical series of state and local 
govenrment. 

Affected public: Local General Purposes 
(County, City or Township) Governments 

Frequency: Annually 

Respondent's obligation: Mandatory 

OMB desk officer: Timothy Sprehe, 395-4614 

© Agency: International Trade 
Administration 
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Title: Trade Adjustment Assistance Program 
Financial Assistance Apptication and 
Servicing Forms 

Type of request: New 

Burden: 14,700 reporting hours; 50 
respondents 

Needs and uses: Firms adversely affected by 
imports apply for financial assistance to 
obtain a government loan or loan 
guarantee. Analysis will determine project 
feasibility and the firm's creditworthiness 
as well as whether the firm can accomplish 
its readjustment to import competition and 
repay its loan. : 

Affected public: Firms certified eligible for 
Trade Adjustment Assistance 

Frequency: On occasion and quarterly 

Respondent's obligation: Required to obtain 
or retain benefit 

OMB desk officer: Ken Allen, 395-3785 


¢ Agency: International Trade 
Administration 

Title: Reports of Requests for Restrictive 
Trade Practice or Boycott—Single and 
Multiple Transaction 

Type of request: Extension 

Burden: 41,250 reporting hours 1,700 
respondents 

Needs and uses: Pursuant to requirements of 
the Export Administration Act of 1979, a 
U.S. person who receives a request to take 
any action which has the effect of 
furthering or supporting a restrictive trade 
practice or boycott fostered or imposed by 
a foreign country against a country friendly 
to the U.S. or against any U.S. person must 
report such requests to the Department of 
Commerce. In addition, certain records 
must be maintained for a period of three 
years. 

Affected public: U.S. exporters, banks, freight 
forwarders, carriers. 

Frequency: Quarterly 

Respondent's obligation: Mandatory 

OMB desk officer: Ken Allen, 395-3785 

¢ Agency: Minority Business Development 
Agency 

Title: Grant Application Package for Client 
Services—SF 424 with Evaluation Criteria 

Type of request: Extension 

Burden: 125,000 reporting hours; 1,250 
respondents 

Needs and uses: The SF 424 and Evaluation 
Narrative Criteria are used as part of the 
Agency's Request for Application Package 
(RFA) for Grants and Cooperative 
Agreements. Information collected in the 
< pplication will be used by Regional and 
Headquarters client services’s staff 
members to complete a competitive review 
of grant applications for funding. All grants 
provide client services to minority business 
enterprise. 

Affected public: State and Local 
Governments, colleges and universities, 
Indian Tribes, individuals and both for- 
profit and non-profit businesses. 

Frequency: Annually 

Respondent's obligation: Required to obtain 
or retain benefit 

OMB desk officer: Timothy Sprehe, 395-4614 

¢ Agency Minority Business Development 
Agency 

Title: Grantee Quarterly Narrative Report 

Type of request: New 
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Burden: 9,600 reporting hours; 120 
respondents 

Needs and uses: The information Provided in 
this report will be used by the regional 
project offices to monitor each grantee 
funded and evaluate the goals established 
in the Scope of Work with the actual 
accomplishments identified by this 
information collection 

Affected public: State and Local 

Governments, colleges and universities, 

Indian Tribes, individuals and both for- 

profit and non-profit businesses 
Frequency: Quarterly 
Respondent's obligation: Required to obtain 

or retain benefit 
OMB desk officer: Timothy Sprehe, 395-4814 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals (202) 377-4217, 
Department of Commerce, Room 6622, 

-14th and Constitution Avenue, N.W., 
Washington, D.C. 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
the respective OMB Desk Officre, Room 
3235, New Executive Office Building, 
Washington, D.C. 20503. 

Edward Michals, 

Departmental Clearance Officer. 
[FR Doc. 82-20522 Filed 7-28-82; 8:45 am] 
BILLING CODE 3510-CW-M 


National Oceanic and Atmospheric 
Administration 


Membership of National Oceanic and 
Atmospheric Administration 
Performance Review Boards 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of membership of NOAA 
Performance Review Boards. 


SUMMARY: In conformance with the Civil 


Service Reform Act of 1978, 5 U.S.C. 
4314(c)(4), NOAA announces the 
appointment of persons to serve as 
members of NOAA Performance Review 
Boards (PRB’s). The NOAA PRB’s are 
responsible for reviewing performance 
appraisals and ratings of Senior 
Executive Service (SES) members and 
making written recommendations to the 
appointing authority on SES retention 
and compensation matters, including 
performance-based pay adjustments, 
awarding of bonuses and amounts, and 
initial recommendations for potential 
rank awards. The appointment of these 
members to the NOAA PRB’s will be for 
periods of approximately 12 months 
service for Group A and 24 months 
service for Group B; service periods for 
both groups will officially begin on July 
30, 1982. 


DATE: The effective date of service of 
appointees to the NOAA Performance 
Review Board is July 30, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert P. Gajdys, Director, Office of 
Personnel, NOAA, 6001 Executive 
Boulevard, Rockville, Maryland 20852, 
(301) 443-8781. 

SUPPLEMENTARY INFORMATION: The 
names and titles of the members of the 
NOAA PRB's (NOAA officials unless 
otherwise identified) are set forth below: 


Group A 


Samuel A. Lawrence—Assistant 
Administrator for Management and Budget 
Kelly E. Taggart—Director, Office of 
NOAA Corps 

Hugo F. Bezdek—Director, Atlantic 
Oceanographic and Meteorological 
Laboratories, Environmental Research 
Laboratories, Office of Research and 
Development 


‘ William D. Bonner—Director, National 


Meteorological Center, National Weather 
Service 

James W. Brennan—Deputy General Counsel, 
Office of the General Counsel 

Robert L. Carnahan—Director, Weather and 
Flood Warnings Coordination, National 
Weather Service, Office of Oceanic and 
Atmospheric Service 

Margaret E. Courain—Deputy Director, 
Environmental Data and Information 
Service, Office of Oceanic and 
Atmospheric Services 

Ned A. Ostenso—Director, Office of Sea 
Grants, Office of Research and 
Development 

Thomas E. Pyle—Deputy Director, National 
Ocean Survey, Office of Oceanic and 
Atmospheric Services 

Edward L, Ridley—Director, National 
Oceanographic Data Center, Environmental 
Data and Information Service, Office of 
Oceanic and Atmospheric Services 

Mirco P. Snidero—Deputy Assistant 
Administrator for Management and Budget 

William H. Stevenson, Deputy assistant 
Administrator for Fisheries, Office of 
Fisheries 

Thomas A. Dillon—Executive Director, Office 
of Nuclear Energy, Department of Energy 

Claude C. Gravatt, Jr.—Deputy Director, 
Programs, National Measurements 
Laboratories, National Bureau of Standards 

Harriet G. Jenkins—Director, Office of EEO 
Programs, National Aeronautics & Space 
Administration 

Donald R. Johnson—Deputy Director for 
Resources and Operations, National 
Measurement Laboratory, National Bureau 
of Standards 

Rupert B. Southard—Chief, National Mapping 
Division, United States Geological Survey 

Group B 

John H. McElroy—Assistant Administrator 
for Satellites, National Earth Satellite 
Service 

William W. Fox—Director, Southeast Center, 
National Marine Fisheries Service 

Elbert W. Friday—Deputy Director, National 
Weather Service 
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Jerry B. Vance—Director, Office of 
Administrative Operations, Office of 
Management and Budget 

Timothy R. Keeney—Deputy General 
Counsel, Office of the General Counsel 

Augustine J. LaCovey—Director, Office of 
Public Affairs 

Robert J. McManus—General Counsel 

William Matuszeski—Director, Coastal Zone 
Management Program Office, Office of 
Coastal Zone Management 

Peter L. Tweedt—Deputy Assistant 
Administrator for Policy and Marine 
Programs, Office of Coastal Zone 
Management 


Dated: July 22, 1982. 
Francis J. Balint, 
Director, Office of Information and 
Management Services. 
(FR Doc. 82-20567 Filed 7-28-82; 8:45 am] 
BILLING CODE 3510-12-M 





Hubbs-Sea World Research Institute; 
Withdrawal of Permit Application 


On December 4, 1981, Notice was 
published in the Federal Register (47 FR 
59284), that an application had been 
filed with the National Marine Fisheries 
Service by Dr. Jeanette Thomas, Hubbs- 
Sea World Research Institute, 1700 
South Shores Road, San Diego, 
California 92109, for a permit to take 
Weddell Seals (Leptonychotes weddelli) 
for the purpose of scientific research. 

Notice is hereby given that Dr. 
Jeanette Thomas has requested to 
withdraw the application and that the 
request to withdraw was acknowledged 
and accepted by the National Marine 
Fisheries Service. 

Information concerning the 
application is available for review in the 
following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Street, NW., Washington, 
D.C.; and 

Regional Director, National Marine 
Fisheries Service, Southwest Region, 300 
South Ferry Street, Terminal Island, 
California 90731. 

Dated: July 23, 1982. 

Richard B. Roe, 

Acting Director, Office of Marine Mammais 
and Endangered Species, National Marine 
Fisheries Service. 

[FR Doc. 82-20610 Filed 2-28-82; 8:45 am] 

BILLING CODE 3510-22-M 


Pacific Fishery Management Council; 
Public Meeting With a Partially Closed 
Session and Public Meetings of its 
Scientific and Statistic Committer 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 





32762 


ACTION: Notice of public meetings with a 
partially closed session. 


SUMMARY: As required by the Federal 
Advisory Committee Act, this notice 
sets forth the schedule and proposed 
agendas of the forthcoming separate 
public meetings of the Pacific Fishery 
Management Council and its Scientific 
and Statistical Committee. The Pacific 
Fishery Management Council was 
established by Section 302 of the 
Magnuson Fishery Conservation and 
Management Act (Pub. L 94-265), and 
the Council has established a Scientific 
and Statistical Committee to assist the 
Council in carrying out its 
responsibilities. 

DATES: August 10-12, 1982. 

ADDRESS: All meetings will take place at 
the Cosmopolitan Hotel, 1030 N.E. Union 
Avenue, Portland, Oregon. 

FOR FURTHER INFORMATION CONTACT: 
Pacific Fishery Management Council, 
526 S.W. Mill Street, Second Floor, 
Portland, Oregon 97201, Telephone: (503) 
221-6352. 


Agendas: 


Council (open meetings)—August 11- 
12, (10:30 a.m. to 5 p.m. on August 11; 8 
a.m., to 5 p.m. on August 12)—review the 
status of the salmon and groundfish 
fisheries and discuss the criteria for in- 
season chinook management in 
California. Oral comments or questions 
by the public will be invited beginning 
at 3 p.m., on August 11. 

Council (closed session}—August 11, 
1982 (8 a.m. to 10 a.m.}—discuss the 
status of maritime boundary and 
resource negotiation between the U.S. 
and Canada. Only those Council 
members and selected staff having 
security clearances will be allowed to 
attend this closed session. The Council 
will also discuss the possible 
replacement of members of the 
Scientific and Statistical Committee. 

Scientific and Statistical Committee 
(open meetings)—August 10-11, 1982 (8 
a.m. to 5 p.m., both days)—evaluate and 
develop recommendations on the status 
of the salmon and groundfish fisheries 
and discuss the criteria for in-season 
chinook management in California. Oral 
comments or questions by the public 
will be invited beginnings at 3:30 p.m., 
on August 11. 

The Assistant Secretary for 
Administration of the Department of 
Commerce, with the concurrence of the 
General Counsel, formally determined 
on July 23, 1982, pursuant to Section 
10(d) of the Federal; Advisory 
Committee Act that the agency items 
covered in the closed session is exempt 
from the provisions of the Act relating to 


open meetings and public participation 
therein, because the session will be 
concerned with matters that are within 
the purview of: 

(1) 5 U.S.C. 552b(c)(1)—as information 
which will disclose matters that are (A) 
specifically authorized under criteria 
established by an executive order to be 
kept secret in the interests of national 
defense or foreign policy and (B) in fact 
properly classified pursuant to’ such 
executive order and, 

(2) 5 U.S.C. 552b(c)(6)—as information 
of a personal nature where disclosure 
would constitute a clearly unwarranted 
invasion of personal privacy. (A copy of 
the determination is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, Room 6628, Department of 
Commerce.) All other portions of the 
Council's. meeting will be open to the 
public. 


Dated: July 26, 1982. 
Jack L. Falls, 
Chief, Administrative Support Staff, National 
Marine Fisheries Service. 
[FR Doc. 82-20611 Filed 7-28-82; 8:45 am] 
BILLING CODE 3510-22-™ 


Southwest Fisheries Center; Receipt 
of Application for Permit 


Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant: 

a. Name: Southwest Fisheries Center, 
National Marine Fisheries Service 
(P77#5). 

b. Address P.O. Box 271, La Jolla, 
California 92038. 

2. Type of Permit Scientific Research. 

3. Name and Number of Animals: 
Harbor seals (Phoca vitulina), 150. 

4. Type of Take: To capture, tag/mark 
and release harbor seals in order to 
study the population dynamics of the 
species. Animals may also be radio 
tagged. 

5. Location of Activity: San Miguel 
Island, California. 

6. Period of Activity: 3 years. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
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Marine Fisheries Service, U.S. 
Department of Commerce, Washington, 
D.C, 20235, on or before August 30, 1982. 
Those individuals requesting a hearing 
should set forth the specific reasons 
why a hearing on this particular 
application would be appropriate. The 
holding of such hearing is at the 
discretion of the Assistant 
Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Street, NW., Washington, 
D.C.; and 

Regional Director, National Marine 
Fisheries Service, Southwest Region, 300 
South Ferry Street, Terminal Island, 
California 90731. 

Dated: July 23, 1982. 

Richard B. Roe, 

Acting Director, Office of Marine Mammals 
and Endangered Species, National Marine 
Fisheries Service. 

[FR Doc. 82~20609 Filed 7-28-82; 8:45 am] 

BILLING CODE 3501-22-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


[CPSC Docket 82-C0002] 


Randi Breslin, An Individual d.b.a. 
Randia of Copenhagen; Provisional 
Acceptance of a Consent Order 
Agreement 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Provisional acceptance of a 
Consent Order Agreement under The 
Flammable Fabrics Act. 


SUMMARY: Under requirements of 16 
CFR 1605.13, the Commission must 
publish in the Federal Register consent 
agreements which it provisionally 
accepts under the Flammable Fabrics 
Act. Published below is a provisionally- 
accepted Consent Order Agreement 
with Randi Breslin, an individual doing 
business as Randia of Copenhagen. 
DATE: Any interested person may ask 
the Commission not to accept this 
agreement by filing a written request 
with the Office of the Secretary by 
August 13, 1982. 

ADDRESS: Persons wishing to comment 
on this Consent Order Agreement 
should send written comments to the 
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Office of the Secretary, Consumer 
Product Safety Commission, 
Washington, D.C. 20207. 

FOR FURTHER INFORMATION CONTACT: 
Stephen E. Joyce, Directorate for 
Compliance and Administrative 
Litigation, Consumer Product Safety 
Commission, Washington, DC 20207; 
telephone (301) 492-6626. 
SUPPLEMENTARY INFORMATION: 
(FOLLOWS.) 


Dated: July 22, 1982. 
Sadye E. Dunn, 
Secretary. 


Nature of Proceedings 


In the matter of Randi Breslin, an 
individual doing business as Randia of 
Copenhagen; CPSC Docket No. 82- 
C0002, Complaint. 

The Consumer Product Safety 
Commission (Commission) has reason to 
believe the Randi Breslin, and individual 
doing business as Randia of 
Copenhagen, (Respondent), is subject to 
and has violated provisions of the 
Flammable Fabrics Act, as amended 
(FFA); the Federal Trade Commission 
Act, as amended (FTCA); the Standard 
for the Flammability of Children’s 
Sleepwear: sizes 0 through 6X {FF 3-71), 
16 CFR Part 1615, Subpart A, and the 
implementing rules and regulations, 16 
CFR Part 1615, Subpart B; and the 
Standard for the Flammability of 
Children’s Sleepwear: sizes 7 through 14 
(FF 5-74), 16 CFR Part 1616, Subpart A, 
and the implementing rules and 
regulations, 16 CFR Part 1616, Subpart B. 

It appears to the Commission, from 
factual information available to its staff, 
that it is in the public interest to issue 
this Complaint in accordance with the 
Commission's Rules of Practice for 
Adjudicative Proceedings, 16 CFR Part 
1025. Therefore, by virtue of the 
authority vested in the Commission by 
Section 30{B) of the Consumer Product 
Safety Act, as amended, 15 U.S.C. 2051, 
2079(b), the Commission, pursuant to 
Section 5 of the FFA, 15 U.S.C. 1194, and 
Section 5 of the FTCA, 15 U.S.C. 45, and 
in accordance with the Commission's 
Rules of Practice for Adjudicative 
Proceedings, hereby issues this 
Complaint, and states its charges as 
follows: 


Charges 


1. Respondent Randi Breslin, doing 
business as Randia of Copenhagen, is 
engaged in the importation and sale of 
children's sleepwear: sizes 0 through 6X 
and sizes 7 through 14 and has its office 
and principal place of business located 
at 50 Church Street, Montclair, New 
Jersey 07042. 


2. At the times the infractions and 
violations charged herein occurred, 
Respondent was engaged in the 
importation into the United States and 
in the introduction, into commerce, and 
in the sale or shipment in commerce of 
wearing apparel as the terms 
“commerce” and “wearing apparel” are 
defined in FFA Sections 2{b) and (d), 15 
U.S.C. 1191(b) and {d). 

_ 3. Respondent has been engaged in 
the importation into the United States, 
and caused to be transported in 
commerce, Children’s Sleepwear: sizes 0 
through 6X that are subject to and fail to 
conform to the requirements of this 
Standard in violation of Section 3 of the 
FFA, 15 U.S.C. 1192. 

4. Respondent has been engaged in 
the importation into the United States, 
and caused to be transported in 
commerce, Children’s sleepwear; sizes 7 
through 14 that are subject to and fail to 
conform to the requirements of this 
Standard in violation of Section 3 of the 
FFA, 15 U.S.C. 1192. 

5. Pursuant to Section 3 of the FFA, 15 
U.S.C. 1192, the aforesaid violative acts 
and practices of Respondent are 
unlawful and constitute unfair methods 
of competition and unfair and deceptive 
acts and practices in commerce under 
the FTCA. 


Relief Sought 
Wherefore, the premises considered, 
the Commission hereby issues this 
Complaint on the day of 
, 1982, seeking an Order to 
Cease and Desist future violations of the 
FFA, 


By the Commission. 
David Schmeltzer, 
Associate Executive Director, Directorate for 
Compliance and Administrative Litigation, 
Consumer Product Safety Commission, 
Washington, D.C. 20207, telephone: (301) 492- 
6621. 


Agreement Incorporating Consent Order 
to Cease and Desist 


In the matter of Randi Breslin, an 
individual doing business as Randia of 
Copenhagen; CPSC Docket No. 82- 
C0002. 

Randi Breslin, an individual doing 
business as Randia of Copenhagen, 50 
Church Street, Montclair, New Jersey 
07042, assents to enter into this 
Agreement with the Staff of the 
Consumer Product Safety Commission 
(hereinafter the Staff). Attached to this 
Agreement and incorporated in it by 
reference is an Order which Randi 
Breslin and the Staff are willing to have 
the Consumer Product Safety 
Commission (hereinafter Commission) 
issue in order to resolve the allegations 
contained in the accompanying 


Complaint prepared in the above- 
captioned matter. 


Randi Breslin, an individual, doing 
business as Randia of Copenhagen, 
states that she is now and since 1974 
has been engaged in one or more of the 
following activities: 

1. The manufacturing for sale, the sale 
or the offering for sale, in commerce, or 
the importation into the United States, 
and the introduction, delivery for 
introduction, transportation or causing 
to be transported, in commerce, or the 
sale or delivery after sale or shipment in 
commerce, of a product, fabric, or 
related material which is subject to the 
requirements of the Flammable Fabrics 
Act (15 U.S.C. 1911 et seq.), the Standard 
for the Flammability of Children's 
Sleepwear: Sizes 0 through 6X (FF 3-71), 
and to the implementing rules and 
regulations.(16 CFR Part 1615); or 

2. The importation into the United 
States, or the manufacture for sale, the 
sale, or the offering for sale, of a product 
made of fabric or related material, 
which is subject to the requirements of 
the Flammable Fabrics Act, the 
Standard for the Flammability of 
Children’s Sleepwear: Sizes 0 through 
6X (FF 3-71), and to the implementing 
rules and regulations, and which has 
been shipped or received in commerce. 

3. The manufacturing for sale, the sale 
or the offering for sale, in commerce, or 
the importation into the United States, 
and the introduction, delivery for 
introduction, transportation or causing 
to be transported, in commerce, or the 
sale or delivery after sale or shipment in 
commerce, of a product, fabric, or 
related material which is subject to the 
requirements of the Flammable Fabrics 
Act (15 U.S.C. 1911 et seq.), the Standard 
for the Flammability of Children's 
Sleepwear: Sizes 7 through 14 (FF 5-74), 
and to the implementing rules and 
regulations (16 CFR Part 1616); or 

4. The importation into the United 
States, or the manufacture for sale, the 
sale, or the offering for sale, of a product 
made of fabric or related material, 
which is subject to the Flammable 
Fabrics Act, the Standard for the 
Flammability of Children’s Sleepwear: 
Sizes 7 through 14 (FF 5-74), and to the 
implementing rules and regulations, and 
which has been shipped or received in 
commerce. 


It is understood by Randi Breslin and 
by the Staff, that: 

1. Consent to the Agreement 
contained herein is conditioned on the 
Commission's issuance of the 
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incorporated Order; Randi Breslin’s 
signature on the Agreement may not be 
deemed to constitute an admission by 
her that she has violated the law; 

2. The provisions of the incorporated 
Order only become operative upon 
receipt by Randi Breslin of written 
notice that the Commission has 
accepted the Agreement; 

3. Once the incorporated Order 
becomes effective, any violations of the 
provisions of that Order may subject 
Randi Breslin to a civil penalty of not 
more than $10,000 for each violation; 

4. The Complaint may be used in 
construing the terms of the incorporated 
Order; 

5. The Commission retains the right to 
seek criminal penalties pursuant to 
Section 7 of the Flammable Fabrics Act 
(15 U.S.C. 1196), if it believes the facts 
warrant such a course. 


Ill 


Randi Breslin agrees: 

1. To forego administrative and 
judicial review of the facts involved in 
the instant matter and to disclosure by 
the Commission of the terms of the 
consent order agreement; 

2. To waive any and all rights to 
object to or challenge, before the 
Commission or in any judicial 
proceeding, any aspect or provision or 
requirement of this Agreement or the 
incorporated Order; provided however, 
that she shall be entitled to a due 
process judicial hearing to challenge any 
future violations; 

3. To waive any requirement that the 
decision of the Commission contain a 
statement of findings of fact and 
conclusions of law. 


Order 
I 


It is hereby ordered that Randi 
Breslin, an individual, doing business as 
Randia of Copenhagen or under any 
other name or names, its successors and 
assigns, and its agents, representatives 
and employees, directly or through any 
corporation, subsidiary, division or 
other device, do forthwith cease and 
desist from selling or offering for sale, in 
commerce, or importing for sale, in 
commerce, or importing into the United 
States, or introducing, delivering for 
introduction, transporting or causing to 
be transported, in commerce, or selling 
or delivering after sale or shipment in 
commerce, any product, fabric, or 
related material which fails to conform 
to the Standard for the Flammability of 
Children’s Sleepwear: Sizes 0 through 
6X (FF 3-71) (16 CFR Part 1615); the 
Standard for the Flammability of 
Children’s Sleepwear: Sizes 7 through 14 


(FF 5-74) (16 CFR Part 1616) or the 
Standard for the Flammability of 
Clothing Textiles (16 CFR Part 1610). 
These standards were issued, amended 
and continue in effect under the 
provisions of the Flammable Fabrics 
Act. For purposes of this Order, whether 
a product of wearing apparel is intended 
to be worn for sleeping or activities 
related to sleeping demands on factors 
including: (a) The suitability for use by 
children for sleeping or activities related 
to sleeping, (b) the manner in which the 
product is distributed or promoted, and 
(c) the likelihood that the product will 
be used by children primarily for 
sleeping or activities related to sleeping. 


II 


It is further ordered that Randi Breslin 
consider before importing or selling any 
style garment, subject to this Order: (a) 
The nature of the product and its 
suitability for use by children for 
sleeping or activities related to sleeping, 
(b) the manner in which the product is 
distributed or promoted, and (c) the 
likelihood that the product will be used 
by children primarily for sleeping or 
activities related to sleeping. 


lll 


It is further ordered that Randi Breslin 
maintain records to demonstrate that 
she has considered each of the three 
factors enumerated in paragraph Il, 
above, before deciding to import and/or 
sell any style garment. These records 
must be maintained for one year beyond 
such time as she has ceased the 
importation, sale or distribution of the 
individual garment. 


IV 


It is further ordered, in addition to the 
prohibitions of Paragraph I above, that 
Randi Breslin, an individual, doing 
business as Randia of Copenhagen or 
under any other name or names, her 
successors and assigns, and her agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division or other device, do forthwith 
cease and desist from selling or offering 
for sale, in commerce, or importing into 
the United States, or introducing, 
delivering for introduction, transporting 
or causing to be transported, in 
commerce, or selling or delivering after 
sale or shipment in commerce, any 
product, fabric, or related materials, 
identical or similar to, the following 
types of sleepwear garments that do not 
comply with the Standard for the 
Flammability of Children’s Sleepwear: 
Sizes 0 through 6X (FF3-71), 16 CFR Part 
1615, or the Standard for the 
Flammability of Children’s Sleepwear: 
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Sizes 7 through 14 (FF5—74), 16 CFR Part 
1616: 

A. A one-piece garment with long 
sleeves, attached feet, a zipper or other 
closures (e.g., buttons, snaps) down the 
front and along the inside of the leg and 
rib knit or other type collar and cuffs. 
Attachment “A” ‘is a photograph of the 
type of garment that is the basis for and 
that is subject to this prohibition; 

B. A one-piece gown with long 
sleeves, a draw string bottom, rib knit or 
other type collar and cuffs, and a zipper 
or other closures (e.g., buttons, snaps) at 
the neck. Attachment “B” ‘is a 
photograph of the type of gown that is 
the basis for and that is subject to this 
prohibition; 

C. A one-piece gown with long 
sleeves, a draw string bottom, and a 
crew neck with a rib knit or other type 
collar and cuffs. Attachment “C” ‘is a 
photograph of the type of gown that is 
the basis for and that is subject to this 
prohibition; and 

D. A one-piece gown with long sleeves 
and elasticized ruffles at the collar and 
cuffs or other similar type collar and 
cuff. Attachment “D” ‘is a photograph 
of the type of garment that is the basis 
for this ptohibition. 


V 


It is further ordered that Randi Breslin 
permit the Commission staff to conduct 
inspections to determine compliance 
with this Order and to select samples of 
sleepwear or related articles of clothing 
in inventory at Randi Breslin's place of 
business. 


VI 


It is further ordered that, for a period 
of ten (10) years from the date of this 
Order becomes final within the meaning 
of the Federal Trade Commission Act, 
Randi Breslin notify the Commission at 
least (30) days prior to the event, of any 
proposed change in her business, such 
as incorporation, dissolution, 
assignment, or sale resulting in the 
emergence of another business; the 
creation or dissolution of subsidiaries; 
or any other change in the way Randi 
Breslin does business which might affect 
compliance obligations arising out of 
this Order; 

Any agreement, understanding, 
representation, or interpretation that is 
not contained in this Agreement and the 
incorporated Order may not be used to 
vary or contradict the terms of the Order 
subsequently issued by the Commission. 


‘Filed with the original. 
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Signed this 27th day of May 1982. 
Randi D. Breslin, 
Owner, Randia of Copenhagen. 
Stephen E. Joyce, 
Counsel for the Commission. 
[FR Doc. 82-20534 Filed 7-28-82; 8:45 am] 
BILLING CODE 6355-01-M 


[CPSC Docket 82-C0003] 


Edgewood Chenille, Inc., a 
Corporation: Provisional Acceptance 
of Consent Order Agreement 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Provisional acceptance of a 
Consent Order Agreement under the 
Flammable Fabrics Act. 


SUMMARY: Under requirements of 16 
CFR 1605.13, the Commission must 
publish in the Federal Register consent 
agreements which it provisionally 
accepts under the Flammable Fabrics 
Act. Published below is a provisionally- 
accepted Consent Order Agreement 
with Edgewood Chenille, Inc. 

DATES: Any interested person may ask 
the Commission not to accept this 
agreement by filing a written request 
with the Office of the Secretary by 
August 13, 1982. 

ADDRESS: Persons wishing to comment 
on this Consent Order Agreement 
should send written comments to the 
Office of the Secretary, Consumer 
Product Safety Commission, 
Washington, D.C. 20207. 

FOR FURTHER INFORMATION CONTACT: 
Stephen E. Joyce, Directorate for 
Compliance and Administrative 
Litigation, Consumer Product Safety 
Commission, Washington, D.C. 20207; 
telephone (301) 492-6626. 
SUPPLEMENTARY INFORMATION: (follows) 


Dated: July 22, 1982. 
Sadye E. Dunn, 
Secretary. ‘ 
[CPSC Docket No. 82-C0003; Complaint} 


Nature of Proceedings 


In the matter of Edgewood Chenille, 
Inc., a corporation. 

The Consumer Product Safety 
Commission (Commission) has reason to 
believe that Edgewood Chenille, Inc., 
(Respondent), is subject to and has 
violated provisions of the Flammable 
Fabrics Act, as amended (FFA); the 
Federal Trade Commission Act, as 
amended (FTCA); and the Standard for 
the Flammability of Clothing Textiles 
(Standard), 16 CFR Part 1610, Subpart A 
and rules and regulations promulgated 
under the Flammable Fabrics Act, 16 
CFR Part 1610, Subpart B. 


It appears to the Commission, from 
factual information available to the 
staff, that it is in the public interest to 
issue this Complaint in accordance with 
the Commission's Rules of Practice for 
Adjudicative Proceedings, 45 FR 29216 
(May 1, 1980) (to be codified in 16 CFR 
Part 1025). Therefore, by virtue of the 
authority vested in the Commission by 
Section 30(b) of the Consumer Product 
Safety Act, as amended, 15 U.S.C. 2051, 
2079(b), the Commission, pursuant to 
Section 5 of the FFA, 15 U.S.C. 1194, and 
Section 5 of the FTCA, 15 U.S.C. 45, and 
in accordance with the Commission's 
Rules of Practice for Adjudicative 
Proceedings, hereby issues this 
Complaint, and states its charges as 
follows: 


_ Charges 


1. Respondent Edgewood Chenille, 
Inc., is a corporation, organized and 
doing business under the laws of the 
State of Georgia. 

2. Respondent is engaged in the 
manufacture and sale of ladies’ wearing 
apparel with its office and principal 
place of business located at Highway 41 
(P.O. Box 14), Tunnel Hill, Georgia 
30755. 

3. At the times the infractions and 
violations charged herein occurred, 
Respondent was engaged in the 
manufacture for sale, sale and offering 
for sale, in commerce, and in the 
introduction, delivery for introduction, 
transporting and causing to be 
transported in commerce, and in the sale 
or delivery after sale or shipment in 
commerce of wearing apparel as the 
terms “commerce” and “wearing 
apparel” are defined in FFA Sections 2 
(b) and (d), 15 U.S.C. 1191 (b) and (d). 

4. Respondent has been engaged in 
the manufacture for sale, the sale, and 
offering for sale, in commerce, and has 
introduced, delivered for introduction, 
transported and caused to be 
transported in commerce, ladies’ 100% 
cotton chenille robes that are subject to 
and fail to conform to the requirements 
of the Standard in violation of Section 3 
of the FFA, 15 U.S.C. 1192. 

5. Respondent has been engaged in 
the furnishing of a false guaranty, with 
respect to these ladies’ 100% cotton 
chenille robes sold by Respondent, in 
commerce, in violation of section 8{(b) of 
the FFA, (15 U.S.C. 1197{b)), and in 
violation of the rules and regulations 
promulgated under the FFA (16 CFR 
1610, Subpart B). 

6. Pursuant to Sections 3 and 8(b) of 
the FFA, 15 U.S.C. 1192 and 1197(b), the 
aforesaid violative acts and practices of 
Resgpndent are unlawful and constitute 
unfair methods of competition and 
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unfair and deceptive acts and practices 
in commerce under the FTCA. 
Wherefore, the premises considered, 
the Commission hereby issues this 
Complaint on the — day of , 1981. 


By the Commission. 

Dated: 
David Schmeltzer, 
Associate Executive Director for Compliance 
and Administrative Litigation, Consumer 
Product Safety Commission, Washington, 
D.C. 20207, Telephone: (301) 492-6621. 
[CPSC Docket No. 82-C0003 Agreement 
Containing Consent Order To Cease and 
Desist] 

In the matter of Edgewood Chenille, 
Inc., a corporation. 

The staff of the Consumer Product 
Safety Commission (Commission) has 
investigated certain practices of 
Edgewood Chenille, Inc., a corporation 
(hereinafter identified as Consenting 
Party in this Agreement). The 
Consenting Party is willing to enter into 
an Agreement containing an Order to 
Cease and Desist with the Commission 
staff pursuant to the procedure for 
consent order agreements contained in 
section 1605.13 of the Commission's 
Procedures for Investigations, 
Inspections, and Inquiries under the 
Flammable Fabrics Act (FFA), 16 CFR 
1605.13. 

Therefore, the Consenting Party and 
counsel for the Commission agree: 

1. That the Consumer Product Safety 
Commission has jurisdiction in this 
matter under the following Acts: the 
Flammable Fabrics Act (15 U.S.C. 1191 
et seq.); the Federal Trade Commission 
Act (15 U.S.C. 41 et seg.); and the 
Consumer Product Safety Act (15 U.S.C. 
2051 et seq.). 

2. That Edgewood Chenille, Inc., is a 
corporation, organized and doing 
business under the laws of the State of 
Georgia. 

3. That Consenting Party is engaged in 
the manufacture and sale of ladies’ 
wearing apparel; and that its office and 
principal place of business is located at 
Highway 41, Tunnel Hill, Georgia 30755. 

4. That the Consenting Party is now 
and has been engaged in one or more of 
the following: the manufacture for sale, 
sale or offering for sale, in commerce, 
and the introduction, delivery for 
introduction, transportation and causing 
to be transported in commerce, and the 
sale or delivery after sale or shipment in 
commerce, of wearing apparel as the 
terms “commerce” and “wearing 
apparel” are defined in the Flammable 
Fabrics Act, which wearing apparel is 
subject to the requirements of the 
Flammable Fabrics Act, the Standard for 
the Flammability of Clothing Textiles (16 
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CFR Part 1610, Subpart A) and the rules 
and regulations promulgated under the 
Flammable Fabrics Act (16 CFR Part 
1610, Subpart B). 

5. That no agreement, understanding, 
representation or interpretation not 
contained in this Agreement or Order 
may, be used to vary or contradict the 
terms of the Order. 

The Consenting Party agrees: 

6. (a) That the terms of the Order take 
effect upon its receipt of written notice 
that the Commission accepts the 
Consent Agreement; that the 
Commission may disclose the terms of 
the Agreement and Order to the public; 
and that the Agreement and Order shall 
be available for public viewing at the 
Office of the Secretary, Consumer 
Product Safety Commission, 1111 18th 
Street, N.W., Washington, D.C. 20207. 

(b) That it waives any and all rights to 
an administrative or judicial hearing and 
to any and all other procedural steps, 
including any and all rights to seek 
judicial review or otherwise challenge or 
contest the validity of this Agreement 
and Order; 

(c) That within 15 days of receipt of 
the Commission's written acceptance of 
this Agreement, it shall file with the 
Commission the written, notarized 
compliance report required by 
Paragraph VI of the Order set forth 
below; 

7. The Consenting Party 
Acknowledges: 

(a) That it may be liable for a civil 
penalty of not more than $10,000 for 
each violation of the Order after the 
Order becomes effective. 

(b) That the requirements of the Order 
are in addition to and not to the 
exclusion of other remedies such as 
criminal penalties which may be 
pursued under Section 7 of the 
Flammable Fabrics Act, the rules, 
regulations and standards promulgated 
thereunder, or any other provision of 
Federal law. 

8. Counsel for the Commission Agrees: 

That this Agreement is for settlement 
purposes only and does not constitute 
an admission by the Consenting Party 
that the law has been violated. 
Therefore, if this Agreement is not 
accepted by the Commission, it may not 
be used in adjudicative proceedings, 
either administrative or judicial. 

Upon Acceptance of this Agreement, 
the Commission May Issue the 
Following Order: 


Order 
I 


It is ordered that Edgewood Chenille, 
Inc., (hereinafter referred to as 
Respondent in this Order), its directors 


and its officers, and its agents, assigns, 
successors, representatives and 
employees, directly or through any 
corporation, subsidiary, division or 
other instrumentality, do forthwith 
cease and desist from manufacturing for 
sale, selling, offering for sale, in 


commerce, or introducing, delivering for 


introduction, transporting or causing to 
be transported in commerce, or selling 
or delivering after sale or shipment in 
commerce, any product, fabric, or 
related material, or manufacturing for 
sale, selling, or offering for sale, any 
product made of fabric or related 
material, which has been shipped or 
received in commerce, as “commerce,” 
“product,” “fabric,” and “related 
material,” are defined in the Flammable 
Fabrics Act, which product, fabric or 
related material fails to conform to the 
requirements of the Standard for the 
Flammability of Clothing Textiles (16 
CFR Part 1610, Subpart A) issued under 
the provisions of the Flammable Fabrics 
Act. 


Il 


It is further ordered that the 
Respondent and its agents, assigns, 
successors, representatives and 
employees directly or through any 
corporation, subsidiary, division or 
other instrumentality, do forthwith 
cease and desist from issuing a false 
guaranty with respect to any product, 
fabric or related material manufactured 
or sold by Respondent, as “product,” 
“fabric,” and “related material” are 
defined in the Flammable Fabrics Act, 
which guaranty is not based on 
reasonable and representative testing 
conducted pursuant to section 8 of the 
Flammable Fabrics Act (15 U.S.C. 1197) 
and 16 CFR 1610.37 of the rules and 
regulations promulgated under the 
Flammable Fabrics Act or is not based 
upon guaranty received in good faith. 


Il 


It is further ordered that the 
Respondent and its agents, assigns, 
successors, representatives and 
employees, directly or through any 
corporation, subsidiary, division or 
other instrumentality, do forthwith 
cease and desist from issuing a false 
guaranty_with respect to any product, 
fabric, or related material manufactured 
or sold by Respondent, as “product,” 
“fabric,” and “related material” are 
defined in the Flammable Fabrics Act, 
which guaranty is not supported by the 
records prescribed in 16 CFR 1610.38 of 
the rules and regulations promulgated 
under the Flammable Fabrics Act. 
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IV 


It is further ordered that Respondent, 
its agents, assigns, successors, 
representatives, and employees, directly 
or through any corporation, subsidiary, 
division or other instrumentality, shall 
conform to all provisions of the 
Flammable Fabrics Act and applicable 
regulations issued thereunder in the 
manufacture for sale, sale or offering for 
sale, in commerce, or importation into 
the United States, or introduction, 
delivery for introduction, transportation, 
or causing to be transported in 
commerce, or the sale or sale or delivery 
after sale or shipment in commerce, of 
any product, fabric, or related material 
subject to the Standard for the 
Flammability of Clothing Textiles (16 


_ CFR Part 1610). 


V 


It is further ordered that the 
Respondent shall either process all 100% 
cotton chenille ladies’ robes currently in 
the chain of distribution to bring them 
into conformance with the Standard or 
destroy them. 


VI 


It is further ordered that the 
Respondent shall, within fifteen (15) 
days after service upon them of this 
Order, file with the Commission a 
special written and notarized report 
which: . 

A. Sets forth the manner in which it 
intends to comply with every aspect of 
this Order. 

B. Advises the Commission fully and 
specifically concerning (1) the identity of 
the products to be processed as 
provided in Paragraph V. of the Order, 
(2) the identity of the purchasers of the 
said products, (3) the amount of the 
products on hand and in the channels of 
commerce, and the amount returned, if 
any, and (4) any action taken or 
proposed to be taken to bring the 
products into conformance and to 
continue compliance with the applicable 
standard of flammability under the 
Flammable Fabrics Act, as amended. 


vil 


It is further ordered that for a period 
of 10 years from the date this Order is 
issued by the Commission on a final 
basis, that Respondent shall notify the 
Commission at least 30 days prior to any 
proposed change in the corporate status 
of respondent Edgewood Chenille, Inc., 
such as dissolution, assignment or sale 
resulting in the emergence of a 
successor corporation, the creation or 
dissolution of subsidiaries or any other 
change which may affect Respondent's 
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compliance obligations arising out of 
this Order. 


Vill 


It is further ordered that the 
Respondent shall distribute a copy of 
this Order to each of its operating 
divisions. 


Ix 


The Commission may, in accordance 
with applicable law, conduct 
inspections and/or require the 
Respondent to submit written reports to 
determine compliance with this Order, 
and may, in accordance with applicable 
law, direct the Respondent to submit or 
permit the Commission to select for 
testing sufficient products subject to the 
Standard for the Flammability of 
Clothing Testiles (16 CFR 1610 et seg.) 
promulgated under the Flammable 
Fabrics Act to determine the compliance 
of Respondent with this Order. 

Edgewood Chenille, Inc., a 
corporation. 

Sue Gordon, 

Secretary/Treasurer, P.O. Box 14, Tunnel 
Hill, Ga. 30756. 

Stephen E. Joyce, 

Counsel for the Consumer Product Safety 
Commission. 

[FR Doc. 82-20538 Filed 7-28-82; 8:45 am} 

BILLING CODE 6355-01-M 


DELAWARE RIVER BASIN COMMISION 


Commission Meeting and Public 
Hearing 


The next Commission meeting will be 
held on Thursday, August 5, 1982, at 9:30 
a.m. in Room 620 of the New York State 
Department of Environmental 
Conservation building at 50 Wolf Road 
in Albany, New York. Open to the 
public, the meeting will begin at 9:30 
a.m. A public hearing, which is part of 
the Commission's regular business 
meeting, will be held for approval of the 
following projects as amendments to the 
Comprehensive Plan pursuant to Article 
11 of the Compact and/or as project 
approvals pursuant to Section 3.8 of the 
Compact. 

1. Getty Pipeline, Inc. (D-79-37). A 
pipeline project, approximately 23 miles 
long, to transport refined petroleum 
products from the Getty Oil and 
Marketing Company’s Delaware City, 
New Castle County, Delaware refinery 
to the Sun Pipeline Twin Oaks pump 
station in Marcus Hook, Delaware 
County, Pennsylvania. The products will 
then be pumped through the existing Sun 
pipeline to a terminal in New Jersey for 
distribution in the New York City area. 


2. Clement Pappas & Company, Inc. 
(D-82-19). A wastewater disposal 
project at the applicant's vegetable 
processing facility in Cedarville, 
Lawrence Township, Cumberland 
County, New Jersey. Wastewater will be 
disposed of through spray irrigation and 
infiltration in an expanded spray field. 
Rapid infiltration beds and subsurface 
drains will be installed in the spray area 
discharging ultimately to Cedar Lake. 

3. Homestead Treatment Utility, Inc. 
(D-82-27). A sewage treatment plant 
project to serve the “Homestead at 
Mansfield” planned adult community in 
Mansfield Township, Burlington County, 
New Jersey. The facilities are designed 
to remove 95% of BOD and suspended 
solids from an average flow of 250,000 
gallons per day. Treated effluent will 
discharge to Assiscunk Creek, a 
tributary of the Delaware River. 

4. Schuylkill County Redevelopment 
Authority (D-81-2 CP). A flood damage 
reduction project in the Borough of 
Schuylkill Haven, Schuylkill County, 
Pennsylvania. An earth embankment 
along the Schuylkill River and related 
improvements to Garfield and Berger 
Creeks will reduce the flooding in that 
area of Schuylkill Haven Borough. 

5. Fawn Lake Forest Water Company 
(D-81-61 CP). A well water supply 
project to provide standby water 
supplies with the addition of two new 
wells (Nos. 1 and 5) and to obtain 
approval for an existing well (No. 4) at 
the Fawn Lake Forest Development in 
Lackawaxen Township, Pike County, 
Pennsylvania. The total average use is 
projected to be 110,000 gallons per day 
by 1987. 

6. Jim Thorpe Municipal Authority 
(D-81-71 CP}. A well water supply 
project to augment public water supplies 
in the Authority's service area in Jim 
Thorpe Borough, Carbon County, 
Pennsylvania. Designated as Well No. 4, 
the project is designed to yield about 
500,000 gallons per day. 

7. City of Coatesville Authority (D- 
82-11 CP). A surface water withdrawal 
in the City of Coatesville and several 
adjacent Boroughs and Townships in . 
Chester County, Pennsylvania. The 
project involves a transfer of water 
rights to the Authority from the City of 
Coatesville based upon a 3-million- 
gallon-per-day diversion from Rock Run 
and a 1.5-million-gallons-per-day 
diversion from Birch Run, tributaries of 
the West Branch Brandywine Creek. 

8. Pennsylvania Department 
Environmental Resources—Extension of 
Schuylkill River Scenic River 
Designation (D-82-30 CP). The 
Pennsylvania Department of 
Environmental Resources proposed to 
extend the Schuylkill River Scenic River 
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Designation to include approximately 22 
miles of the West Branch from Port 
Clinton to a point south of Pottsville and 
approximately 29 miles of the Little 
Schuylkill River from Port Clinton to 
Neifert Dam. Sections will be classified 
as Scenic, Recreational and Modified 
Recreational in accordance with PaDER 
criteria. 

Documents relating to the above-listed 
projects may be examined at the 
Commission's offices. Contact Mr. David 
B. Everett. Persons wishing to testify at 
this hearing are requested to register 
with the Secretary prior to the date of 
the hearing. 

Susan Weisman, 

Secretary. 

July 22, 1982. 

[FR Doc. 82-20544 Filed 7-28-82; 8:45 am] 
BILLING CODE 6360-01-M 


DEPARTMENT OF EDUCATION 


Assessment Policy Committee, 
National Assessment of Educational 
Progress (NAEP); Meeting 


AGENCY: Education Department. 
ACTION: Notice of meeting. 


SUMMARY: The Secretary announces a 
meeting of the Assessment Policy 
Committee for the National Assessment 
of Educational Progress (NAEP). The 
purpose of the meeting is to provide 
policy guidance and direction to the 
NAEP project which is supported by the 
National Institute of Education. The 
entire meeting will be open to the public 
and interested persons are invited to 
attend. 


DATE: August 17, 1982, 9:00 a.m. to 5:00 
p.m.; if necessary, the meeting will 
continue on August 18, 9:00 a.m. to the 
conclusion of the agenda. 


LOCATION: Portland Marriott Hotel, 1401 
S.W. Front Avenue, Portland, Oregon 
97201. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Dunlap Scott, Jr., Director, Liaison 
and Field Operations, National 
Assessment of Educational Progress, 
1860 Lincoln Street, Room 700, Denver, 
Colorado 80295 (303/830-3721). 


SUPPLEMENTARY INFORMATION: NAEP 
has as its primary purpose the 
assessment of the performance of 
children and young adults in the basic 
skills of reading, mathematics, and 
communications. The Assessment Policy 
Committee is established under section 
405(k)(2)(A) of the General Education 
Provisions Act. The Assessment Policy 
Committee is responsible for the design 
of NAEP, including the selection of 
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learning areas to be assessed, the 
development and selection of goal 
statements and assessment items, the 
assessment methodology, the form and 
content of the reporting, dissemination 
of results, and studies to evaluate and 
improve the form and utilization of 
NAEP. 

The proposed agenda for the meeting 
includes: 


¢ Action on previous minutes 
e Director’s report 
¢ Continuation of review of the Wirtz 
and Lapointe report, “Measuring the 
Quality of Education”, an 
independent report on NAEP 
Review and approval of Fiscal Year 
1983 Operational Plan 
¢ Public comments 
¢ Miscellaneous housekeeping items 
In order to assure adequate seating 
arrangements and to obtain an advance 
copy of the final agenda, persons may 
contact Mr. Dunlap Scott, Jr. 


(Catalog of Federal Domestic Assistance 
84.117, Education Research and 
Development) 


Dated: July 21, 1982. 
Donald J. Senese, 


Assistant Secretary for Educational Research 
and Improvement. 


[FR Doc. 82-20481 Filed 7-28-82; 8:45 am] 
BILLING CODE 4000-01-M 


(1) 
FERC 
FERC-121........00.| Application for Determination of Maxi- 
mum Lawful Price under the Natural 
Gas Policy Act of 1978. 


EIA-817 (EIA- 
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E1A-813 (EIA- 
90)." 


EIA-816 (EIA- 
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Monthly Tanker and Barge Movement | Revision.............. 


DEPARTMENT OF ENERGY 
Energy Information Administration 


Agency Forms Submitted to the Office 
of Management and Budget for Review 


AGENCY: Energy Information 
Administration, DOE. 

ACTION: Notice of submission of request 
for clearance to the Office of 
Management and Budget. 


SUMMARY: Under provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), Department of Energy 
(DOE) notices of proposed collections 
under review will be published in the 
Federal Register on the Thursday of the 
week following their submission to the 
Office of Management and Budget 
(OMB). Following this notice is A DOE 
proposal sent to OMB for approval after 
July 8, 1982. 

Each entry contains the following 
information and is listed by the DOE 
sponsoring office: (1) The form number; 
(2) Form title; (3) Type of request, e.g., 
new, revision, or extension; (4) 
Frequency of collection; (5) Response 
obligation, i.e., mandatory, voluntary, or 
required to obtain or retain benefit; (6) 
Type of respondent; (7) An estimate of 
the number of respondents; (8) Annual 
respondent burden, i.e., an estimate of 
the total number of hours needed to fill 
out the form; and (9) A brief abstract 
describing the proposed collection. 


DOE Forms UNDER REviEw By OMB 
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DATE: Last notice published Thursday, 

July 8, 1982 (47 FR 29702). 

FOR FURTHER INFORMATION CONTACT: 

John Gross, Director, Forms Clearance 
and Burden Control Division, Energy 
Information Administration, M.S. 
1H023, Forrestal Building, 1000 
Independence Avenue SW., 
Washington, D.C. 20585, (202) 252- 
2308. 

Jefferson B. Hill, Department of Energy 
Desk Officer, Office of Management 
and Budget, 720 Jackson Place, NW., 
Washington, D.C. 20503, (202) 395- 
7340. 

Vartkes Broussalian, Federal Energy 
Regulatory Commission Desk Officer, 
Office of Management and Budget, 726 
Jackson Place, NW., Washington, DC 
20503, (202) 395-3087. 

SUPPLEMENTARY INFORMATION: Copies 

of proposed collections and supporting 

documents may be obtined from Mr. 

Gross. Comments and questions about 

the items on this list should be directed 

to the OMB reviewer; comments should 
also be provided Mr. Gross. If you 
anticipate commenting on a form, but 
find that time to prepare will prevent 
you from submitting comments 
promptly, you should advise the OMB 
reviewer of your intent as early as 
possible. 

Issued in Washington, D.C., July 23, 1982. , 

Yvonne M. Bishop, 


Director, Statistical Standards, Energy 
Information Administration. 
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[FR Doc. 82-20460 Filed 7-28-82; 8:45 am] 
BILLING CODE 65<0-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. ER82-257-000) 


Kansas Gas and Electric Co.; Order 
Granting in Part and Denying in Part 
Application for Rehearing, Denying 
Motion for Stay, and Dismissing Offer 
of Settlement 


Issued: July 22, 1982. 


Background 


On January 29, 1982, Kansas Gas & 
Electric Company (KG&E) submitted for 
filing as an initial rate filing (pursuant to 
18 CFR 35.12) a proposed Transmission 
Agreement executed by Kansas Electric 
Power Cooperative (KEPCO) and three 
related unexecuted service schedules. 
On February 25, 1982, KEPCO and eight 
cooperative customers of KG&E 
(collectively referred to as 
Cooperatives) filed a joint protest, 
petition to intervene, motion to 
denominate KG&E’s rate increase 
portion of the filing as a change in rate 
and to require KG&E to conform to 
section 35.13 of the Commission's 
Regulations. On March 12, 1982, KG&E 
filed a response reiterating KG&E's 
opinion that the rate increase portion of 
the filing should be construed as an 
initial rate filing. 

By order dated March 30, 1982, the 
Commission, inter alia, declared that 
KG&E’s submittal was a change in rate 
filing, denied motions to reject the filing, 
granted waiver of the notice 
requirements and certain filing 
requirements, permitted use of a cost of 
service study filed in an earlier docket, 
and imposed a one day suspension. On 
April 16, 1982, KG&E sought rehearing 
challenging the Commission's order only 


the Petroleum Supply Reporting 
the following EIA 
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insofar as it denominated KG&E’s 
submittal as a change in rate filing and 
suspended that filing for one day. On 
April 29, 1982, the Cooperatives filed an 
application for rehearing, a motion for 
stay, and a unilateral offer of settlement. 
KG&E filed comments opposing the 
motion for stay on May 12, 1982, and ° 
comments opposing the offer of 
settlement on May 19, 1982. On July 7, 
1982, KEPCO filed a “Motion for Leave 
to File Supplement and Supplement to 
Application for Rehearing.” 

The Commission issued orders 
granting rehearing for purposes of 
further consideration on May 17, 1982, 
and June 1, 1982. Also on June 1, 1982, 
the Commission issued a notice of intent 
to act on the Cooperatives’ motion for 
stay. For the reasons addressed below, 
we shal] deny both requests for 
rehearing and the motion for stay and 
we shall dismiss the offer of settlement. 


KG&E’s Petition 


KG&E alleges several errors regarding 
the Commission's characterization of 
KG&E'’s submittal as a change in rates. 
Initially, KG&E challenges (1) the 
Commission’s conclusion that KEPCO is 
a “purchasing and coordinating 
intermediary for the Coop[erative]s as 
the ultimate beneficiaries of the service” 
under the Transmission Agreement, and 
(2) the Commission’s failure to discuss 
the “fundamental differences”' in that 
service. As a result, KG&E states that 
the Commission has overlooked the 
reality of the new service rendered to 
KEPCO under the Transmission 
Agreement. 


'Le., unlike the proposed service under the 
Transmission Agreement, KG&E contends that the 
previous service under rate schedule REC-979 (1) 
provided for full requirements service, (2) contained 
a simple monthly charge which included a customer 
charge, a billing demand charge, and an energy 
charge, and (3) provided for a completely different 
accounting system for electric power used 
ultimately by the Cooperatives. 


lem are used in Monty 
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Second, KG&E contends that the 
Commission has failed to recognize that 
under the Transmission Agreement, it no 
longer has a legal obligation to serve the 
Cooperatives, since (1) the Cooperatives 
assigned their individual service 
contracts to KEPCO in anticipation of 
KEPCO becoming their full requirements 
supplier, and (2) KEPCO (as opposed to 
KG&E) negotiated the service contracts 
with the Cooperatives and filed those 
contracts with the Kansas State 
Corporation Commission. 

Third, KG&E asserts that the 
precedent * cited in support or our 
conclusion that the instant filing 
constitutes a “change in rate” filing in 
distinguishable from the facts of this 
case. KG&E argues that the parties in 
this proceeding (unlike those in the 
Central proceeding) mutually agreed 
that, under the Transmission Agreement, 
the individual contracts between 
KEPCO and its member cooperative 
customers were.cancelled and that 
KG&E would no longer provide services 
to the Cooperatives; instead, service is 
to be provided to KEPCO. 

Fourth, KG&E states that the Sierra- 
Mobile doctrine * precludes the 
Commission from looking behind the 
individual service contracts to 
determine who are the beneficiaries in 
fact of the service. Finally, KG&E states 
that the Commission's acceptance of the 
Agreement without delaying the 
proposed effective date for service 
under the Transmission Agreement is 
inconsistent with our position that the 


? Central Telephone & Utilities Corp., Docket No. 
ER81-199-000, 14 FERC 961,186 (February 27, 1981). 

3“The rule of Sierra, Mobile and Memphis is 
refreshingly simple: the contract between the 
parties governs the legality of the filing. Rate filings 
consistent with contractual obligations are valid; 
rate filings inconsistent with contractual obligations 
are invalid.” Richmond Power & Light v. FPC, 481 
F.2d 490, 493 (D.C. Cir.), cert. denied, 414 U.S. 1068 
(1973). 
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proposed filing constitutes a change in 
rate. 


Discussion 


KG&E’s arguments are unpersuasive 
and not unlike the contentions raised by 
KG&E in its answer, which the 
Commission has already considered in 
its deliberations underlying the March 
30, 1982 order in this proceeding. 

KG&E’s focus on the fact that it is 
offering service to KEPCO for the first 
time and that it no longer will serve the 
Cooperatives directly overlooks the 
substance of the service and the true 
relationship of the parties under the 
Transmission Agreement. Despite 
KG&E’s argument to the contrary, the 
following provisions of the Transmission 
Agreement confirm our conclusions that 
KEPCO is the purchasing and 
coordination intermediary for the 
Cooperatives and that Cooperatives are 
the beneficiaries in fact of service under 
the Transmission Agreement: 


(Article) 1.5 KG&E desires to sell and 
KEPCO desires to purchase electric power 
and energy as partial requirements solely for 
use by KEPCO in satisfying the electrical 
power and energy requirements of its 
members in KG&E’s Power Supply Area or as 
limited and provided for herein. 

(Article) 1.6 KEPCO is authorized and 
empowered by its members to generate, 
transmit, deliver and sell bulk power supply 
to, for and on behalf of its members. KEPCO 
is duly authorized and empowered by its 
members to enter into this contract for the 
benefit of KEPCO and its respective 
constituent members. 

(Article) 4.23 Scheduling and Dispatching. 
The various resources which are available to 
KEPCO within the constraints of this 
Contract shall be dispatched on an hour-by- 
hour basis to meet the hour-by-hour energy 
requirements of the KEPCO Members in 
KG&E’s Power Supply Area. 

(Article) 10.5 Authority of KEPCO to Act on 
Behalf of Members. As evidence that KEPCO 
is authorized and empowered by KEPCO 
Members in KG&E’s Power Supply Area to 
negotiate and commit on their behalf 
modification, and abandonment of Delivery 
Points, each such KEPCO Member shall so 
state by letter to KG&E. 


KG&E’s claim that it has no direct 
legal obligation to serve the 
Cooperatives under the Transmission 
Agreement cannot obsure the fact that 
KG&E power and energy will continue 
to supply a portion of the Cooperatives’ 
requirements. KG&E will continue to 
deliver its electric energy directly to the 
Cooperatives, despite the fact that 
KEPCO Now serves as a contracting 
agent.‘ For the same reason, we also 


“*KG&E’s contention that it intended to cease any 
existing obligation to provide service on behalf of 
the Cooperatives is further undercut by the fact that 
KG&E never filed a notice of termination of service 
to the Cooperatives. Under section 35.15 of the 


find KG&E’s attempt to distinguish the 
fats of the Central proceeding from the 
facts of this proceeding to be without 
merit. 

The Commission is aware that the 
service under the Transmission 
Agreement differs from than that which 
was available to the Cooperatives under 
REC-979. (See footnote 1, supra). 
However, it has been settled that the 
fact that a different type service is being 
provided for the first time for customers 
previously served by the same utility 
does not prevent that service from being 
classifed as a “change in rate.” 5 In any 
event, we believe that the nature of 
service under the Transmission 
Agreement is similar to the full 
requirements service previously offered 
under REC-979. While KG&E will 
generate only a portio of the 
Cooperatives’ power requirements (that 
portion) not met by a SWPA entitlement 
it will continue to physically transmit 
over the same transmission facilities all 
of the Cooperatives’ requirements. 

KG&E’s reliance upon the Mobile- 
Sierra doctrine as support for its 
position is misplaced. The central issue 
involved in the Mobile-Sierra cases was 
whether a contract could preclude 
unilateral changes in rates by a filing 
utility. That issue has not been raised in 
this proceeding. Furthermore, contrary 
to KG&E’s contentions, that doctrine 
certainly would not preclude the 
Commission from looking at or behind a 
contract to determine the parties’ 
intentions or the ultimate purpose of a 
contract. In the case at hand, it can 
hardly be said that the Commission's 
characterization of the filing as a change 
in rates undermines the parties’ 
contractual undertakings. 

As to KG&E’s final argument, we fail 
to see how our acceptance of 
Transmission Agreement is inconsistent 
with our treatment of KG&E’s filing as a 
change in rates. We accepted the basic 
Transmission Agreement without 
suspension of the effective date because 
the Agreement was not challenged by 
any party as being unjust or 
unreasonable. Nor did we find the 
Agreement to be unjust, unreasonable, 
or contrary ot the public interest. As to 
the unexecuted service agreements, on 
the other hand, we found it necessary to 
suspend for one day from the proposed 


Commission's regulations, such notice is required 
whenever a utility proposes to cancel an existing 
rate schedule or service without substituting a 
superseding rate schedule. 

5 See, Florida Power & Light Company v. FERC, 
617 F. 2d 809 (D.C. Cir. 1980), where the court upheld 
the Commission's determination that the provision 
of transmission service to a customer constitutes a 
change in rate when interchange or requirements 
service has been previously provided to that 
customer. 
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effective date. KG&E has suggested no 
inconsistency between this treatment 
and our practice with regard to any 
other rate change filing. 


The Cooperatives’ Petition For 
Rehearing 


The Cooperatives object initially to 
the Commission's waiver of the filing 
requirements to permit KG&E to reply on 
data ° from the earlier proceeding in 
Docket No. ER80-259 as justification for 
a rate increase in the instant proceeding. 
As a result, the Cooperatives state that 
they have been denied due process 
since they were not a party in Docket 
No. ER80-259 “which has already been 
tried and briefed to the presiding judge, 
which (sic) just happens to be the same 
presiding judge assigned to this case.” 

In addition, the Cooperatives assert 
that they are precluded by KG&E’s 
“grossly deficient” filing from 
conducting a meaningful analysis to 
determine whether the rates would 
produce “substantially” excessive 
revenues as defined under the 
Commission suspensioni’s policy. (See, 
West Texas Utilities Company, Docket 
No. ER82-23-000, 18 FERC 961,189 
(February 26, 1982)). They further state 
that the reasons identified by the 
Commission for granting waiver of the 
filing requirements are erroneous and 
legally insufficient.’ 

The Cooperatives also object to the 
Commission's decision to waive the 
notice requirements. Initially, they 


®The rates in Docket No. ER80-259 based on a 
1980 test year. Under § 35.13(d)(2), a Period II test 
year may contain only such cost of service data as 
are: 

(A) No earlier than nine months before the date 
on which the rate schedule change is proposed to 
become effective; and 

(B) No later than three months after the date on 
which the rate schedule change is proposed to 
become effective. 

7For example, the Cooperatives challenge the 
Commission's conclusion that “the nature of the 
service to the Cooperative Customers (through 
KEPCO) has changed from full requirements service 
to partial requirements service.” They state that the 
nature of the service has remained the same, 
although the billing procedure has changed. 

* Section 205(d) of the Federal Power Act 
provides: “Unless the Commission otherwise orders, 
no change shall be made by any public utility in any 
such rate, charge, classification, or service, or in any 
rule, regulation, or contract relating thereto, except 
after sixty days’ notice to the Commission and to 
the public. * * * The Commission, for good cause 
shown, may allow changes to take affect without 
requiring the 60 days’ notice herein provided * * *.” 
Section 35.3(a) of our regulations provides that rates 
be tendered for filing no less than “60 days* * * 
prior to the date of which * * * the filing party 
proposes to make any change in electric service 
* * * or rates.” 
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state, among other things, that the 
Commission's reasons for waiving the 
notice requirements are based on 
several false assumptions * propounded 
in part by KG&E in its request for 
waiver. They also state that “permitting 
the rate schedules to become effective 
retroactively on January 2, 1982, some 27 
days before the filing was tendered” 
violates the filed rate doctrine and the 
principle of retroactive ratemaking. The 
Cooperatives acknowledge the City of 
Piqua case ' as precedent for granting 
waiver so as to permit the filing to 
become effective prior to the filing date; 
however, the Cooperatives state that the 
factors which caused the Commission to 
grant waiver in City of Piqua are not 
present in this proceeding." 

In their “Supplement” filed on July 7, 
the Cooperatives argue that granting the 
waiver is inconsistent with the 
Commission's statements regarding 
waiver of notice in Maine Public 
Service Company, Docket Nos. ER82- 
200-001, et. al, issued June 10, 1982. 

Finally, the Cooperatives argue that 
the Commission erred in not rejecting 
KG&E’s use of the contract demand 
method to allocate costs to the 
Cooperatives. In the Cooperatives’ view, 
the Commission should have used the 
coincident peak method, determined 
that the proposed rates were 


® The Cooperatives challenge the Commission's 
conclusion in the March 30, 1982 order that the 
Cooperatives had ample notice of the KG&E’s filing. 
They state that the purpose of the 60-day notice 
requirements “goes far beyond simple advance 
notice.” In addition, the Cooperatives state that 
KG&E, in its request for waiver, left the false 
impression that the reason for the delay in 
executing the Transmission Agreement was due to 
KEPCO's failure to consumate the Wolf Creek 
purchase. The Cooperatives state that the delay in 
executing the Transmission Agreement was not 
caused by their refusal to execute the Transmission 
Agreement, but was due to KG&E’s refusal to 
become a party to the Transmission Agreement 
until KEPCO purchased an ownership interest in the 
Wolf Creek Plant. Moreover, according to the 
Cooperatives, it was in KEPCO’s interest to execute 
the Transmission Agreement prior to 1980, so that it 
would receive proper accounting credit for the 
introduction of inexpensive SWPA power into the 
KG&E stem. The Cooperatives state that KG&E in 
the past had refused to execute the Transmission 
Agreement in order to appropriate the less costly 
SWPA power for its own benefit without passing 
along any credit for the use of SWPA power within 
KG&E's system to the Cooperatives. 

'° City of Piqua v. FERC, 610 F. 2d 950 (1979). 

"t According to Cooperatives, the Commission's 
waiver of the notice requirements in City of Piqua 
was premised on the following factors: "(1) [T]he 
delay due to Ohio statutory procedure requiring 
Piqua to submit the contract to its City Commission 
for approval; (2) Piqua’s explicit agreement to a May 
10, 1977, effective data for rate increases; and (3) the 
lack of objection to the May 10 date from any party 
at the time of DP&L’s rate filing.” (610 F. 2d at 952). 
We do not that believe the court in discussing the 
presence of the above factors in City of Piqua 
intended to make them the minimum criteria 
necessary for granting waiver. 


substantantially excessive, and imposed 
a fiv@ month suspension. 


Discussion 


Regarding the Cooperatives’ argument 
challenging waiver of the filing 
requirements, we note that the 
Commision may waive its filing 
requirements upon a finding of good 
cause. Moreover, the courts have upheld 
our discretion to waive the filing 
requirements. 

In the Papago II case, the Court 
stated: Since an agency is permitted to 
relax, modify, or waive its filing 
requirements, * * * (the FERC) owes no 
one the duty to reject a rate filing, even 
if it is patently invalid. The filing 
requirements are “merely aids to the 
exercise of the agency’s independent 
discretion,” * * * giving rise to no duty 
in the agency and no power of review in 
the courts. '* (Citations omitted.) 

Based on the information contained in 
KG&E’s submittal (including the cost of 
service study adopted from Docket No. 
ER80-259) and the multifaceted 
rationale expressed in our earlier order, 
we determined that KG&E’s submittal 
contained enough support data to 
warrant acceptance for filing. We find 
no reason to modify that conclusion. We 
would add, however, that although the 
cost of service study in the ER80-259 
proceeding was based on a 1980 test 
period, costs have generally risen and 
we have no reason to believe that KG&E 
has experienced significant cost 
decreases which would cause the 1980 
test period data to produce excessive 
rates 

We disagree with the contention that 
use of the cost of service study from 
another proceeding as justification for 
rates in this proceeding violates due 
process of law. We note that the rates 
under Schedules A, B and C proceeding 
have been set for hearing. The 
Cooperatives will be afforded the right 
to (1) conduct discovery, (2) present 
evidence, (3) cross examine, and (4) 
submit briefs to the administrative law 
judge and the Commission. The 
Presiding Judge and the Commission will 
determine the justness and 
reasonableness of those rates based on 
the record evidence. 

We also find the Cooperatives’ 
challenge to the waiver of notice to be 
unpersuasive. First, the Commission 
may waive its notice requirements for 
good cause (see section 205(d) of the 
Federal Power Act and § 35.11 of the 
regulations). Moreover, the courts have 


' See, e.g., Municipal Light Boards v. FPC, 450 F. 
2d 1341 (D.C. Cir. 1971). 

'° Papago Tribal Utility Authority v. FERC, 628 F. 
2d 236, 247 (D.C. Cir. 1980). 
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upheld our authority to waive the notice 
requirements in order to permit a filing 
to become effective prior to the filing 
date. (See, e.g., City of Piqua, supra.)** 

Granting an effective date prior to a 
filing date is, however, a rare occurrence 
which the Commission has only 
permitted where extraordinary 
circumstances warrant it. We found 
such circumstances here. KEPCO agreed 
to the waiver of notice insofar as it 
applied to the SWPA transmission 
service under Schedule C, which KEPCO 
apparently urgently wanted. KEPCO 
objected to the waiver only as to those 
portions of the filing to which it 
objected. However, as noted in our 
order (and as KEPCO concedes), the 
SWPA transmission service constitutes 
a change in service. It would not appear 
fair to put one portion of the change into 
effect without simultaneously making 
changes in related rates. Indeed, there 
would be no transmission rate in effect 
for the SWPA power absent Schedule 
B. 15 

This case is therefore not like the 
facts in Maine Public Service Company, 
supra. There, the customers did not 
attempt to pick and choose among filed 
interrelated services in determining 
whether they agreed to a waiver of 
notice. Nor did we intend that the 
reasons given for a waiver in the Maine 
case should become the definitive 
standard for granting waivers of notice, 
as suggested by KEPCO's filing. Good 
cause for waiver of notice must be 
determined on the basis of all the 
pertinent facts and circumstances 
presented in each case, and, at times, on 
the combination of such factors. 

Nor is it determinative that KEPCO 
disagrees with the rate level of 
Schedules A and B. Those rates have 
been set for hearing and are being 
collected subject to refund. KEPCO will 
receive refunds, with interest, of any 
portion of the rates found not to be 
justified. 

Under the circumstances, we believe 
that there was good cause for the waiver 
of prior notice, and we note that KG&E 
has provided the SWPA transmission 
service under Schedule C since January 
1, 1982. On the other hand, we recognize 
the fact that the Kansas Corporation 
Commission refused to allow a 
retroactive increase to KEPCO for the 


‘Regarding the Cooperative’s claim of their lack 
of actual advanced notice of KG&E’s filing, the 
primary purpose of section 205(d) is to inform the 
Commission (as opposed to the parties) of changes 
in rates. (City of Piqua, supra; at 953). 

‘®S KEPCO acknowledges as much on page 5 of its 
application where the Cooperatives suggest that “a 
reasonable transmission rate” for the SWPA power 
could be created from the transmission component 
of the REC-979 rate. 
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month of January, 1982, and that, 
because of our waiver of notice, KEPCO 
may not have been able to request the 
increase in a timely manner. We are not 
so concerned by KEPCO's deliberate 
decision not to even request a protective 
increase for February, 1982, in light of 
KG&E's request for waiver of notice and 
KEPCO’s own concurrence in the waiver 
for a portion of the filing. It was 
KEPCO’s choice to rely on its prediction 
of Commission action on the request for 
waiver. It must now live with the 
consequences of that choice. 

Under the unique circumstances of 
this case, we make the following 
disposition: we shall amend our waiver 
of notice to make Schedules A, B and C 
effective as of February 1, 1982. Thus, 
KEPCO will not have to pay the higher 
rates under Schedules A and B until that 
time, but it must refund to KG&E with 
interest any SWPA credits gained under 
Schedule C. Revised Schedules A, B and 
C shall be effective as of February 1, 
1982, and KEPCO shall pay such rates 
with interest calculated from thirty days 
following our March 30, 1982 order. '® 

Finally, we find no basis upon which 
to reconsider our suspension 
determination. The propriety of 12 CP 
method (as opposed to the contract 
demand method) for determining 
demand costs hinges on the facts to be 
adduced at hearing. In the meantime, we 
shall not prejudge that matter. 
Consistent with our policy as expressed 
in West Texas, supra, we found on the 
basis of preliminary review that the 
proposed rates may not produce excess 
revenues. Accordingly, a one day 
suspension is appropriate. 

The Cooperatives’ Motion for Stay 

The Cooperatives move for a stay of 
the procedural dates established by the 
presiding judge and they also move for a 
stay of the collection of the filed rates 
from January 2, 1982, through February 
28, 1982. 

On May 12, 1982, KG&E filed an 
answer opposing the Cooperatives’ 
motion for stay. 

In light of the discussion above, we do 
not believe that KEPCO has made a 
showing that would justify granting a 
stay of our March 30 order. 

Offer of Settlement 

In the event that the Commission does 
not grant rehearing or the motion for 
stay, the Cooperatives have filed an 
offer of settlement. Specifically, the 
terms of the settlement are as follows: 

(1) The rates contained in the January 
29, 1982 filing by KG&E herein would 


6 We note that KEPCO could have requested a 
stay of our March 30, 1982 order at once, but did not 
do so. We think that, under the circumstances, a 
thirty day grace period is appropriate. 


become effective one day after the 60- 
day notice period, i.e., March 31, 1982, 
subject to collection thereafter under 
bond with appropriate refund 
protection; 

(2) The Cooperatives would waive 
their right to try the cost of service 
issues in this case and would agree to be 
bound by the outcome of the already 
litigated, but not yet decided, case in 
Docket No. ER80-259; and 

(3) The Commission would limit the 
issues to be tried in this case to the 
single issue of cost allocation. 

As noted, KG&E has filed comments 
opposing the Cooperatives’ offer of 
settlement. Under these circumstances, 
we can conceive of no basis on which to 
approve the Cooperatives’ unilateral 
proposal. Approval of the Cooperatives’ 
proposal would modify the effective 
dates otherwise allowed by the 
Commission. Having found that 
rehearing should be denied in part on 
the question of effective date, there is no 
justification for accomplishing the same 
result sought by the Cooperatives on 
rehearing by means of a contested 
settlement offer. 

The Commission orders: 

(A) The Cooperatives application for 
rehearing is hereby denied in part and 
granted in part as discussed in the body 
of this order. 

(B) The Cooperatives’ motion for stay 
is hereby denied. 

(C) The Cooperatives’ offer of 
settlement is hereby rejected. 

(D) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. Commissioner Hughes 
dissented. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82-20625 Filed 7-28-82; 8:45 am| 
BILLING CODE 6717-01-M 


[Docket No. TA8&2-2-48-003] 


Michigan Wisconsin Pipe Line Co.; 
Proposed Changes in FERC Gas Tariff 


July 23, 1982. 

Take notice that on July 7, 1982, 
Michigan Wisconsin Pipe Line Company 
(Michigan Wisconsin) tendered for filing 
Third Substitute Third Revised Sheet 
No. 41 to its F.E.R.C. Gas Tariff, Original 
Volume No. 1. 

This tariff sheet reinstates a portion of 
Paragraph (e)(i), previously incorporated 
in Sheet No. 41, inadvertently omitted 
from Second Substitute to provide that 
actual costs associated with non- 
concurrent exchange transactions be 
included in the calculation of the 
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Unrecovered Purchased Gas Cost 
Account. 

Michigan Wisconsin further states 
that it requests a waiver of the 
requirements of Part 154 of the 
Commission's Regulations under the 
Natural Gas Act to the extent that such 
waiver may be necessary to permit this 
filing of Third Substitute Third Revised 
Sheet No. 41 to be effective May 31, 
1981. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8 and 
1.10). All such petitions or protest should 
be filed on or before August 2, 1982. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application are 
on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-20626 Filed 7-28-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA82-2-5-001 (PGA82-2) 
IPR82-2) 


Midwestern Gas Transmission Co.; 
Revised Rate Filing 


July 23, 1982. 

Take notice that on July 9, 1982, 
Midwestern Gas Transmission 
Company (Midwestern) tendered for 
filing Substitute Alternate Third Revised 
Sheet No. 5 to its FERC Gas Tariff, 
Original Volume No. 1, to be effective 
July 1, 1982. 

Midwestern states that the sole 
purpose of the revised tariff sheets is to 
reflect a reduction in its Current 
Purchased Gas Cost Rate Adjustments 
for its Southern System to reflect the 
reduction in the CD-1 Demand, 
Commodity and Gas Rates that 
Midwestern will pay to Tennessee Gas 
Pipeline Company, a Division of 
Tenneco Inc. as of June 1, 1982. 

Midwester states that copies of the 
filing have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
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D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 2, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene; provided, however, that any 
person who has previously filed a 
petition to intervene in this proceeding 
is not required to file a further petition. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-20627 Filed 7-28-82; 8:45 am] 

BILLING CODE 6717.01-M 


[Docket No. RP&2-100-002] 


Midwestern Gas Transmission Co.; 
Tariff Filing 


July 23, 1982 

Take notice that on July 9, 1982, 
Midwestern Gas Transmission 
Company (Midwestern) tendered for 
filing Second Substitute First Revised 
Sheet No. 163 to Original Volume No. 1 
of its FERC Gas Tariff to be effective 
July 1, 1982. 

Midwestern states that the purpose of 
the revised tariff sheet is to correct an 
inadvertent clerical error in the June 21, 
1982 filing in Docket No. RP82-100-001. 

Midwestern states that copies of the 
filing have been mailed to all affected 
customers and state regulatory 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NW., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 2, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene; provided, however, that any 
person who has previously filed a 
petition to intervene in this proceeding 
is not required to file a further petition. 
Copies of this filing are on file with the 


Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-20628 Filed 7-28-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. TA82-2-16-000] 


National Fuel Gas Supply Corp.; 
Proposed Tariff Change 


July 22, 1982. 

Take notice that on July 2, 1982, 
National Fuel Gas Supply Corporation 
(National) tendered for filing as part of 
its FERC Gas Tariff, Original Volume 
No. 1, Thirty-Ninth Revised Sheet No. 4, 
proposed to be effective August 1, 1982. 

National states that the purpose of 
this revised tariff sheet is to adjust 
National's rates pursuant to Article 17 
(PGA) of the General Terms and 
Conditions and Article V of its 
Stipulation and Agreement in Docket 
No. RP80-95. National further states that 
Thirty-Ninth Revised Sheet No. 4 
reflects an increase in National's rates 
of 89.52¢ per Mcf. 

It is stated that copies of the filing 
have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8 and 
1.10). All such petitions or protests 
should be filed on or before July 30, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants party to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene, Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-20629 Filed 7-28-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP82-121-000] 


Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Revised Tariff Filing 


July 23, 1982. 

Take notice that on July 15, 1982, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee), 
tendered for filing First Revised Sheet 
Nos. 87 and 88 to Original Volume No. 1 
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of its FERC Gas Tariff to be effective 
July 15, 1982. 

Tennessee states that the purpose of 
the revised tariff sheets is to reflect a 
reduction in the rate applicable under 
Tennessee's Rate Schedule IT to one 
cent per Mcf for gas transported by 
displacement which is purchased 
pursuant to Tennessee’s CD, G, GS or R 
Rate Schedules. 

Tennessee states that copies of the 
filing have been mailed to all of its 
customers and affected state regulatory 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 2, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 62-20631 Filed 7-28-82; &45 am] 
BILLING CODE 6717-01-M / 


[Docket No. RP82-12-003] 


Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Rate Change 
Pursuant to Settlement Agreement 


July 23, 1982. 

Take notice that on July 9, 1982, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee), 
tendered for filing the following tariff 
sheets to Original Volume No. 1 of its 
FERC Gas Tariff and the revised tariff 
sheets listed below to Sixth Revised 
Volume No. 2 of Tennessee’s FERC Gas 
Tariff ' to be effective June 1, 1982: 


' Substitute First Revised Sheet Nos. 299QQ4, 
299QQ5, and 299RR5; Second Revised Sheet Nos. 
299SS6, 299TT5, 299UU4 and 2991.10; Substitute 
Second Revised Sheet Nos. 267L, 277B, 286E, 297D, 
297E, 299V6, 299W5, 299X6, 299Y6, 299EE6, 299FF5, 
299GG7, 299MM5, 299NN4, and 299005; Substitute 
Third Revised Sheet Nos. 266], 267K, 268C, 287E, 
288D, 289E, 290E, 291E, 292E, 299L9, 299M6, 299N5, 
299Q5, 299R5, 299S9, and 29910; Substitute Fourth 
Revised Sheet Nos. 2661, and 274E; Substitute Sixth 
Revised Sheet No. 141A; Substitute Seventh Revised 
Sheet Nos. 249H and 2491; Substitute Eighth Revised 
Sheet No. 245D; Substitute Ninth Revised Sheet Nos. 
76, and 215; Substitute Tenth Revised Sheet Nos. 53, 
54, and 77; Substitute Eleventh Revised Sheet No. 
141; Substitute Thirteenth Revised Sheet Nos. 11 
and 12. 
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Substitute Fourth Revised Sheet No. 21 
Substitute Fifth Revised Sheet Nos. 20 

and 22 

Tennessee states that the purpose of 
the revised tariff sheets is to reflect the 
Reduced Base Tariff Rates which 
Tennessee is required to file pursuant to 
the Stipulation and Agreement accepted 
and approved by the Commission in 
Docket Nos. RP81-54, et a/., on June 23, 
1982. 

Tennessee states that copies of the 
filing have been mailed to all of its 
customers and affected state regulatory 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 2, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not service to make protestants parties 
to the proceeding. Any person wishing 
to become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 62-20632 Filed 7-28-82; 8:46 am] 
BILLING CODE 6717-01-M 


[Docket No. TA82-2-9-001 (PGA82-2) 
(IPR82-2) (DCA82-2) (R&D&2-2)] 


Tennessee Gas Pipeline Co, a Division 
of Tenneco Inc.; Revised Rate Filing 


July 23, 1982. 

Take notice that on July 9, 1982, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee), 
tendered for filing the following tariff 
sheets to Original Volume No. 1 of its 
FERC Gas Tariff to be effective July 1, 
1982: 

Fifth Revised Sheet No. 21 
Sixth Revised Sheet Nos. 20 and 22 

Tennessee states that the purpose of 
the revised tariff sheets is to reflect the 
Reduced Base Tariff Rates which 
became effective June 1, 1982, pursuant 
to a Stipulation reached in Docket Nos. 
RP81-54, et al., which was accepted and 
approved by the Commission on June 23, 
1982. In all other respects, the tariff 
sheets are said to be identical to those 
filed by Tennessee in this proceeding on 
May 28, 1982. 


Tennessee states that copies of the 
filing have been mailed to all of its 
customers and affected state regulatory 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 2, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not service to make protestants parties 
to the proceeding. Any person wishing 
to become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82-20633 Filed 7-28-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA82-2-1-001] 


Alabama-Tennessee Natural Gas Co.; 
Proposed PGA Rate Adjustment 


July 23, 1982. 

Take notice that on July 9, 1982, 
Alabama-Tennessee Natural Gas 
Company (Alabama-Tennessee), P.O. 
Box 918, Florence, Alabama 35631, 
tendered for filing as part of its FPC Gas 
Tariff, Third Revised Volume No. 1, the 
following tariff sheet: 


Substitute Thirty-Seventh Revised Sheet 
No. 3-A 


This tariff sheet is proposed to 
become effective July 1, 1982. This 
revised tariff sheet supersedes the 
Thirty-Seventh Revised Sheet No. 3-A, 
filed June 1, 1982 and also proposed to 
be made effective July 1, 1982. 

Alabama-Tennessee states that the 
purpose of this filing is to adjust its rates 
to conform to the proposed changes in 
the rates of its supplier, Tennessee Gas 
Pipeline Company, a Division of 
Tenneco Inc., and to reflect a minor 
adjustment to Alabama-Tennessee’s 
Account 191, Alabama-Tennessee states 
that the changes have been made in 
conformity with the PGA and related 
provisions of its tariff. 

The tariff sheet provides for the 
following rates: 
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Alabama-Tennessee requests a 
waiver of the notice requirements of 
§ 154.22 of the Commission's 
Regulations to permit the revised tariff 
sheet to become effective on July 1, 1982. 

Alabama-Tennessee states that copies 
of the tariff filing have been mailed to 
all of its jurisdictional customers and ~ 
affected State Regulatory Commissions. 

Any person desiring to be heard or to 
protest such filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1,10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 2, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 82-20619 Filed 7-26-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 3075-001] 


Browns Valley Irrigation District; 
Exemption From Licensing 


July 26, 1982. 


A notice of exemption from licensing 
of a small hydroelectric project known 
as the Virginia Ranch Dam Project No. 
3075 was filed on June 21, 1982, by the 
Browns Valley Irrigation District. The 
proposed hydroelectric project would 
have an installed capacity of 1,000 kW 
and would be located on Dry Creek, at 
the existing Virginia Ranch Dam owned 
by the Applicant, in Yuba County, 
California. 

Pursuant to §§ 4.109(c) and 375.308(ss) 
of the Commission's regulations, and 
subject to the terms and conditions set 
forth in § 4.111 of the Commission's 
regulations, the Director, Office of 
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Electric Power Regulation, issues this 
notification that the above project is 
exempted from licensing as of July 21, 
1982. 


Robert E. Cackowski, 

Acting Director, Office of Electric Power 
Regulation. 

[FR Doc. 82-20620 Filed 7-28-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. TA82-2-2002 (PGA82-2) 
(IPR82-2)] 


East Tennessee Natural Gas Co.; 
Revised Rate Filing 


July 23, 1982. 

Take notice that on July 9, 1982, East 
Tennessee Natural Gas Company (East 
Tennessee) tendered for filing Second 
Substitute Third Revised Sheet No. 4 to 
Original Volume No. 1 of its FERC Gas 
Tariff to be effective July 1, 1982. 


East Tennessee states that the sole 
purpose of this tariff sheet is to reflect a 
reduction in its Current Purchased Gas 
Cost Rate Adjustment to reflect the 
reduction in the CD-1 Demand 
Commodity and Gas Rates that East 
Tennessee will pay to Tennessee Gas 
Pipeline Company, a Division of 
Tenneco Inc. as of June 1, 1982. 

East Tennessee states that copies of 
this filing have been mailed to all 
affected customers and affected state 
regulatory commissions. 


Any persons desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 2, 
1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene; provided, however, that any 
person who has previously filed a 
petition to intervene In this proceeding 
is not required to file a further petition. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 


Kenneth F. Plumb, 

Secretary. 

|FR Doc. 82~20621 Filed 7-28-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA82-2-4-001 (PGA82-2 
IPR82-2)] 


Granite State Gas Transmission, Inc.; 
Revised Proposed we es in Rates 
Pursuant to Purchase Gas Cost 
Adjustment Provisions 

July 23, 1982. 

Take notice that on July 14, 1982, 
Granite State Gas Transmission, Inc. 
(Granite State), 120 Royall Street, 
Canton, Massachusetts 02021, tendered 
for filing Second Substitute First Revised 
Sheet No. 7 in its FERC Gas Tariff, First 
Revised Volume No. 1, containing 
revised proposed changes in rates for 
effectiveness on July 1, 1982. 

Granite State states that its revised 
rates filed herein provide for a reduction 
in the revenues it would collect under 
the rates that were made effective July 
1, 1982 pursuant to the purchased gas 
cost adjustment provision in its tariff. 
According to Granite State Tennessee 
Gas Pipeline Company, a Division of 
Tenneco Inc. (Tennessee), which is 
Granite State’s supplier, filed reduced 
rates effective July 1, 1982 reflecting the 
effect of a rate settlement in Docket Nos. 
RP81-54, et a/., approved by the 
Commission on June 23, 1982. In order to 
avoid accumulating overcollections from 
its affiliated distribution company 
customers, Bay State Gas Company (Bay 
State) and Northern Utilities, Inc. 
(Northern Utilities). Granite State has 
proposed revised rates to pass through 
to its customers immediately the effect 
of the Tennessee rate reduction on its 
gas costs. Bay State’s annual costs for 
gas will be reduced $1,359,000, and 
Northern Utilities’ $342,000, under the 
revised rates tendered in its filing, 
according to Granite State. 

Granite State requests waiver of the 
notice provisions of the Commission's 
Regulations, pursuant to Section 154.51 
thereof, and waiver of any other 
applicable provision of the Regulations, 
in order to permit the revised rates 
changes on Second Substitute First 
Revised Sheet No. 7 to become effective 
on July 1, 1982. 

According to Granite State, copies of 
the filing were served upon its 
customers and the regulatory 
commissions of the State of Maine, 
Massachusetts and New Hampshire. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 2, 
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1982. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 


- Kenneth F. Plumb, 


Secretary. 
[FR Doc. 82-20623 Filed 7-28-82; 8:45.am} 
BILLING CODE 6717-01-@. 


[Docket No. RP80-134-008] 


Great Lakes Gas Transmission Co.; 
Proposed Changes in Gas Tariff 


July 23, 1982. 

Take notice that on July 8, 1982, Great 
Lakes Gas Transmission Company 
(Great Lakes), in compliance with 
Article X of the Stipulation and 
Agreement approved in the 
Commission’s order in RP80-134 issued 
September 4, 1982, tendered for filing 
tariff sheets, proposed to be effective 
March 1, 1981 and November 16, 1981, 
and identified as follows: 


Effective March 1, 1981 
First Revised Volume No. 1 


Third Substitute Tenth Revised Sheet 
No. 4 


Original Volume No. 2 


Third Substitute Sixteenth Revised 
Sheet No. 53 

Third Substitute Seventh Revised Sheet 
No. 77 

Third Substitute First Revised Sheet No. 
223 

Third Substitute First Revised Sheet No. 
245 


Effective November 16, 1981 
First Revised Volume No. 1 
Substitute Tenth-A Revised Sheet No. 4 


Original Volume No. 2 


Substitute Sixteenth-A Revised Sheet 
No. 53 
Substitute Seventh-A Revised Sheet No. 
77 
Substitute First-A Revised Sheet No. 223 
Substitute First-A Revised Sheet No. 245 
Great Lakes states that the tariff 
sheets reflect a reduction of the base 
tariff rates resulting from the resolution 
of a dispute between Great Lakes and 
the State of Michigan as to the proper 
apportionment factors to be utilized in 
computing the Michigan Single Business 
Tax. 
Copies of this filing were served on all 
Great Lakes’ customers and the Public 
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Service Commissions of Minnesota, 
Wisconsin and Michigan. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C., 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's rules of 
practice and procedure (18 CFR 1.8, 
1.10). All such petitions or protest should 
be filed on or before August 2, 1982. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 62-2062 Filed 7-28-82; 8:46 am] 
BILLING CODE 6717-01-M 


{Docket Nos. RP81-53-000 and RP61-56- 
000 


East Tennessee National Gas Co.; 
Cancellation of informal Settlement 
Conference 


July 23, 1982. 

Take notice that the informal 
settlement conference schedule for July 
30, 1982, and noticed on July 2, 1982, is 
hereby cancelled. The conference will 
be rescheduled for a later date. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82~20622 Filed 7-28-82; 6:46 ams] 
BILLING CODE 6717-01-M 


Southeastern Power Administration 


Notice of Order Confirming and 
Approving Power Rates on an Interim 
Basis 


AGENCY: Southeastern Power 
Administration (SEPA), DOE. 


ACTION: Notice of Confirmation and 
Approval on Interim Basis of Rate 
Schedules Applicable to Power Sold 
from Jim Woodruff Project. 


sumMARY: On July 21, 1982, the 
Assistant Secretary for Conservation 
and Renewable Energy confirmed and 
approved on an interim basis, rate 
schedules for Jim Woodruff Project's 
power. The rates were interimly 
approved for a one year period and are 
subject to confirmation and approval by 
the Federal Energy Regulatory 
Commission on a final basis. 


DATE: Approval of rates on interim basis 
is effective on August 20, 1982. 
FOR FURTHER INFORMATION CONTRACT: 
Leon Jourolmon, Jr., Chief, Division of 
Fiscal Operations, Southeastern 
Power Administration, Department of 
Energy, Samuel Elbert Building, 
Elberton, Georgia 30635 
John J. DiNucci, Office of Power 
Marketing Coordination, Department 
of Energy, 12th Street and 
Pennsylvania Avenue NW., 
Washington, D.C. 20461. 
SUPPLEMENTARY INFORMATION: The 
Federal Energy Regulatory Commission 
by Order issued April 9, 1981, in Docket 
No. EF80-3031 confirmed and approved 
Wholesale Power Rate Schedules JW-1 
(revised) and JW-2-B applicable to Jim 
Woodruff Project's power for a period 
ending August 19, 1982. Rate Schedule 
JW-1-A approved by the Assistant 
Secretary on an interim basis replaces 
JW-1 (revised). Rate Schedule JW-2-B 
has been extended. 
Issued in Washington, D.C., July 21, 1982. 
Joseph J. Tribble, 


Assistant Secretary, Conservation and 
Renewable Energy. 


Assistant Secretary for Conservation 
and Renewable Energy 


In the matter of: Southeastern Power 
Administration—Jim Woodruff Project 
Power Rates, Rate Order No. SEPA-13. 


Order Confirming and Approving Power 
Rates on an Interim Basis 


July 21, 1962. 

Pursuant to Sections 302(a) and 301(b) 
of the Department of Energy 
Organization Act, Public Law 95-91, the 
functions of the Secretary of the Interior 
and the Federal Power Commission 
under Section 5 of the Flood Control Act 
of 1944, 16 U.S.C. 825s, relating to the 
Southeastern Power Administration 
(SEPA) were transferred to and vested 
in the Secretary of Energy. By 
Delegation Order No. 0204-33, effective 
January 1, 1979, 43 FR 60636 (December 
28, 1978), the Secretary of Energy 
delegated to the Assistant Secretary for 
Resource Applications the authority to 
develop power and transmission rates, 
acting by and through the Administrator, 
and to confirm, approve, and place in 
effect such rates on an interim basis and 
delegated to the Federal Energy 
Regulatory Commission (FERC) the 
authority to confirm and approve on a 
final basis or to disapprove rates 
developed by the Assistant Secretary 
under the delegation. Due to a 
Department of Energy organizational 
realignment, Delegation Order No. 0204- 
33 was amended, effective March 19, 
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1981, to transfer the authority of the 
Assistant Secretary for Resource 
Applications to the Assistant Secretary 
for Conservation and Renewable 
Energy. This rate order is issued 
pursuant to the delegation to the 
Assistant Secretary for Conservation 
and Renewable Energy. 


Background 


Power from the Jim Woodruff Project 
is presently sold under two Wholesale 
Power Rate Schedules, JW-1 (revised) 
and JW-2-B, applicable respectively to 
power sold to preference customers 
within the Florida Power Corporation 
service area and to energy sold to the 
Company. These rates were confirmed 
and approved by the Federal Energy 
Regulatory Commission on April 9, 1981, 
for a period ending August 19, 1982. 


Public Notice and Comment 


SEPA prepared a Power Repayment 
Study dated March 1982 for the Jim 
Woodruff Project which showed that 
revenues at current rates were not 
adequate to meet repayment criteria. A 
revised repayment study shows that 
additional revenue of $500,000 is 
necessary to meet the repayment 
criteria. To recover the additional 
revenue required, SEPA has proposed 
utilization of a replacement schedule, 
designated.-JW-1-A, and a continuation 
of existing Rate Schedule JW-2-B. 

Opportunities for public review and 
comments on the extension of rate 


’ schedule JW-2-B and on proposed Rate 


Schedule JW-1-A and supporting 
documents were announced by Notice 
published in the Federal’Register on 
March 8, 1962, 47 FR 9910 and all 
affected SEPA customers were notified 
by mail. Pursuant to the Notice, a public 
information and comment forum was 
held in Tallahassee, Florida, on April 20, 
1962, where an opportunity for oral 
presentation of views was afforded. A 
transcript of the public forum was made. 
Additionally, written comments were 
solicited through June 1, 1982. No 
presentations or comments were 
received. 


Discussion 
System Repayment 


SEPA's current power repayment 
study of March 1982 was prepared using 
costs anticipated during the cost 
evaluation period of August 20, 1982, 
through August 19, 1987. This study 
shows that present rates are not 
adequate to meet the cost recovery 
criteria. A revised repayment study 
which includes $500,000 additional 
revenues shows that all costs of the 
project are timely paid. 
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Rate Design 


The proposed schedule JW-1-A is 
identical to JW-1 (revised) except that 
the capacity charge is increased from 
$1.50 to $2.00 per kilowatt per month of 
contract demand and the energy charge 
is increased from 4.5 mills per kilowatt 
hour to 6.0 mills per kilowatt hour. This 
rate increase amounts to approximately 
a 33 percent rate increase to the 
preference customers. 

Southeastern does not propose to 
revise rate schedule JW-2-B which is 
-available to Florida Power Corporation. 
Rate schedule JW-2-B has an automatic 
escalation factor based on the 
Company’s cost of fuel. This escalation 
factor produces revenues, comparably 
speaking, in excess of the percentage 
increase here being requested of the 
preference customers. Additionally, the 
escalation factor is a carefully designed 
feature of the agreement between 
Southeastern and the Company 
containing the overall marketing 
arrangement for Jim Woodruff power. 


Environmental Impact 


SEPA has reviewed the possible 
environmental impacts of the rate 
adjustment and rate extension under 
consideration and has concluded that 
because the proposed rate would not 
significantly affect the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969, the proposed action is not 
major federal action for which 
preparation of an Environmental Impact 
Statement or an Environmental 
assessment is required. 


Availability of Information 


Information regarding these rates 
including studies, the public information 
and comment forum transcript, and 
other supporting material are available 
for public review in the offices of 
Southeastern Power Administration, 
Samuel Elbert Building, Elberton, 
Georgia 30635, and in the Office of the 
Director of Power Marketing 
Coordination, 12th and Pennsylvania 
Avenue, N.W., Washington, D.C. 20461. 


Submission to the Federal Energy 
Regulatory Commission 


The rates herein confirmed and 
approved on an interim basis, together 
with supporting documents, will be 
submitted promptly to the Federal 
Energy Regulatory Commission for 
confirmation and approval on a final 
basis for a period from August 20, 1982, 
through August 19, 1987. 


Order 


In view of the foregoing and pursuant 
to the authority delegated to me by the 


Secretary of Energy, I hereby confirm 
and approve on an interim basis, 
effective August 20, 1982, attached 
Wholesale Power Rate Schedues JW-1- 
A and JW-2-B. The rate schedules shall 
remain in effect on an interim basis for a 
one year period, unless such period is 
extended or until the Federal Energy 
Regulatory Commission confirms and 
approves them or substitute rate 
schedules on a final basis. 


Issued at Washington, D.C., this 21st day of 
July 1982. 
Joseph J. Tribble, 
Assistant Secretary, Conservation and 
Renewable Energy. 


Wholesale Power Rate Schedule JW-1- 
A 


Availability 


This rate schedule shall be available 
to public bodies and cooperatives 
served by the Florida Power 
Corporation and having points of 
delivery within 150 miles of Jim 
Woodruff Project (hereinafter called the 
Project). 


Applicability 


This rate schedule shall be applicable 
to firm power and accompanying energy 
made available by the Government from 
the Project and sold in wholesale 
quantities. 


Character of Service 


The electric capacity and energy 
supplied hereunder will be three-phase 
alternating current at a nominal 
frequency of 60 cycles per second 
delivered at the delivery points of the 
customer. 


Monthly Rate 


The monthly rate for capacity and 
energy made availabile or delivered 
under this rate schedule shall be: 

Demand Charge: $2.00 per kilowatt of 
monthly billing demand. 

Energy Charge: 6.0 mills per kilowatt- 
hour. 


Billing Demand 


The monthly billing demand for any 
billing month shall be the lower of (a) 
the Customer’s contract demand or (b) 
the sum of the maximum 30-minute 
integrated demands for the month at 
each of the Customer's points of 
delivery; provided, that, if an allocation 
of contract demand to delivery points 
has become effective, the 30-minute 
maximum integrated demand for any 
point of delivery shall not be considered 
to be-greater than the portion of the 
Customer's contract demand allocated 
to that point of delivery. 


Capacity Made Availabile 


The capacity which the Government 
will supply to meet the demand of the 
Customer in any billing month will be 
the maximum amount of capacity 
required for that purpose up to the 
contract demand. Such maximum 
amount of capacity required will be 
determined by adding the maximum 30- 
minute integrated measured demands at 
all points of delivery of the Customer 
located within 150 miles of the Project 
power station. At such time as the 
demand of the Customer approximates 
the contract demand, the Government 
will allocate the contract demand among 
the Customer's then existing delivery 
points on the basis of the demands 
recorded as of that time at each such 
point of delivery adjusted to round each 
point’s allocation to the nearest 10 
kilowatts. The allocation of contract 
demand to delivery points shall become 
effective the billing month that the 
Customer's total demand at said 
delivery points exceeds its contract 
demand. 


Energy Made Available 


During any billing month in which the 
Government supplies all the Customer's 
capacity requirements, the Government 
will make available such energy as the 
Customer may require to supply its load. 
In any billing month when both the 
Government and the Florida Power 
Corporation are supplying capacity to a 
delivery point, each kilowatt of capacity 
supplied to such point during such 
month will be considered to be 
accompanied by an equal quantity of 
energy. 


Billing Month 


The billing month for power sold 
under this schedule shall end at 12:00 
midnight on the 20th day of each 
calendar month. 


Conditions of Service 


The customer shall at its own expense 
provide, install, and maintain on its side 
of each delivery point the equipment 
necessary to protect and control its own 
system. In so doing, the installation, 
adjustment, and setting of all such 
control and protective equipment at or 
near the point of delivery shall be 
coordinated with that which is installed 
by and at the expense of the Florida 
Power Corporation on its side of the 
delivery point. 


Service Interruption 


When energy delivered to the 
Customer's system for the account of the 
Government is reduced or interrupted 
for 1 hour or longer, and such reduction 
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or interruption is not due to conditions 
on the Customer's system or has not 
been planned and agreed to in advance, 
the demand charge for the month shall 
be appropriately reduced. 

June 1982. 


Wholesale Power Rate Schedule JW-2- 
B 


Availability 
This rate schedule shall be available 


to the Florida Power Corporation 
(hereinafter called the Company). 


Applicability 

This rate schedule shall be applicable 
to electric energy generated at the Jim 
Woodruff Project (hereinafter called the 
Project) and sold to the Company in 
wholesale quantities. 


Points of Delivery 


Power sold to the Company by the 
Government will be delivered at the 
connection of the Company's 
transmission system with the Project 
bus. 


Character of Service 


Electric power delivered to the 
Company will be three-phase alternating 
current at a nominal frequency of 60 
cycles per second. 


Monthly Rate 


The monthly rate for energy sold 
under this schedule shall be equal to 60 
percent of the calculated saving in the 
cost of fuel per KWH to the Company 
determined as follows: 


Energy Rate =60% x 
Fm [Computed to the nearest $0.00001 
Sm (1/100 mill) per KWH] 


Where: 

Fm=Company fuel cost in the current period 
as defined in Federal Power Commission 
Order 517 issued November 13, 1974, 
Docket No. R-479. 

Sm=Company sales in the current period 
reflecting only losses associated with 
wholesale sales for resale. Sale shall be 
equated to the sum of (a) generation, (b) 
purchases, (c) interchange-in, less (d) 
intersystem sales, less estimated 
wholesale losses (based on average 
transmission loss percentage for 
preceding calendar year). 


Method of Application: The energy 
rate applied during the current billing 
month will be based on costs and 
equated sales for the second month 
preceding the billing month. 


Determination of Energy Sold 


Energy will be furnished by the 
Company to supply any excess of 
Project use over Project generation. 
Energy so supplied by the Company will 
be deducted from the actual deliveries 


to the Company's system to determine 
the net deliveries for energy accounting 
and billing purposes. Energy for Project 
use shall consist of energy used for 
station service, lock operation, Project 
yard, village lighting, and similar uses. 

The on-peak hours shall be the hours 
between 7:00 a.m. and 11:00 p.m., 
Monday through Sunday, inclusive. Off- 
peak hours shall be all other hours. 

All energy made available to the 
Company, exclusive of transfers to the 
Georgia Power Company for the account 
of the Government, shall to the extent 
required be classified as energy 
transmitted to the Government's 
preference customers served from the 
Company's system. All energy made 
available to the Company from the 
Project shall be separated on the basis 
of the metered deliveries to it at the 
Project during on-peak and off-peak 
hours, respectively. Such on-peak 
energy as is made available to the 
Company at the points of 
interconnection with Georgia Power 
Company shall be determined from 
schedules of deliveries. Deliveries to 
preference customers of the Government 
shall be divided on the basis (with 
allowance for losses) of 77 percent being 
considered as on-peak energy and 23 
percent being off-peak energy. Such 
percentages may by mutual consent be 
changed from time to time as further 
studies show to be appropriate. 
Deliveries made to the Georgia Power 
Company shall be on the basis (with 
allowances for losses) of schedules of 
deliveries. In the event that in 
classifying energy there is more than 
enough on-peak energy available to 
supply on-peak requirements of the 
Government's preference customers but 
less than enough off-peak energy 
available to supply such customers off- 
peak requirements, such excess on-peak 
energy may be applied to the extent 
necessary to meet off-peak requirements 
of such customers in lieu of purchasing 
deficiency energy to meet such off-peak 
requirements. 

Any on-peak and off-peak Project 
energy made available in any billing 
month over and above that required for 
transfers to the Georgia Power Company 
for the account of the Government and 
to meet the above requirements of 
preference customers shall be classified 
as energy sold under this rate schedule. 

The energy requirements of the 
Government's preference customers 
shall be the total energy requirements of 
such customers so long as the 
Government is supplying the total \ 
capacity required. In any month when 
both the Government and the Company 
are supplying capacity to a preference 
customer, each kilowatt of capacity 
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shall be considered to be accompanied 
by an equal quantity of energy. The 
energy supplied by the Government 
shall come from its own resources or 
from purchases from the Company and 
shall be accounted for as transmitted for 
the account of the Government. Energy 
delivered to preference customers by the 
Company shall be increased by 7 
percent to provide for losses in 
transmission. 


Billing Month 


The billing month under this schedule 
shall end at 12:00 midnight on the 20th 
day of each calendar month. 


Power Factor 


The purchaser and seller under this 
rate schedule agree that they will both 
so operate their respective systems that 
neither party will impose an undue 
reactive burden on the other. 


October 20, 1979. 
[FR Doc. 62-20465 Filed 7-28-82; 8:45 am] 
BILLING CODE 6450-01-M 


Compliance With the National 
Environmental Policy Act Proposed 
Finding of No Significant impact, 
Selection of Borosilicate Glass as the 
Defense Waste Processing Facility 
Waste Form for High-Level 
Radioactive Wastes Savannah River 
Piant, Aiken, South Carolina 


AGENCY: Energy Department. 
ACTION: Notice. 


SUMMARY: The Department of Energy 
(DOE) has prepared an environmental 
assessment (DOE/EA-0179) on the 
proposed selection of borosilicate glass 
as the Defense Waste Processing 
Facility (DWPF) waste form for the 
immobilization of the high-level 
radioactive wastes generated and stored 
at the DOE Savannah River Plant (SRP), 
Aiken, South Carolina. DOE recently 
decided to immobilize the SRP high- 
level radioactive wastes in the DWPF in 
preparation for transport to and disposal 
in a Federal repository (Federal 
Register, p. 23801, June 1, 1982). 
Selection of the DWPF waste form is the 
next step in the implementation of the 
disposal strategy. Based on the analyses 
in the assessment and in the 
environmental impact statement (DOE/ 
EIS-0082) for the DWPF at SRP, a 
proposed finding of no significant 
impact has been prepared. The EA and 
proposed finding are being made 
available for public review before the 
Department makes its final 
determination on whether to prepare an 
EIS. The public review period will close 
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August 30, 1982. Following completion of 
the public review period, DOE will make 
its final determination whether to 
prepare an EIS. 

Finding: The proposed action is to 
select borosilicate glass as the DWPF 
waste form for immobilizing SRP high- 
level radioactive wastes. High-level 
radioactive wastes have been generated 
at the SRP since 1954 as a byproduct of 
U.S. defense material production 
activities. These wastes result from the 
chemical processing of reactor fuel and 
target elements and typically consist of 
reactor fission products, unrecovered 
uranium and plutonium, activation 
products, aluminum compounds, and 
most of the processing chemicals. About 
110,000 cubic meters (28 million gallons) 
of high-level radioactive wastes are 
temporarily stored in large underground 
tanks at the SRP. 

The environmental impacts of 
immobilizing the SRP high-level wastes 
in the borosilicate glass waste form, 
temporarily storing the immobilized 
wastes on site until a geologic repository 
becomes available, and transporting the 
immobilized wastes to a geologic 
repository are assessed in the DWPF 
EIS. Borosilicate glass was selected as 
the reference waste form for the DWPF 
EIS analyses based on an evaluation 
program which began in 1973. SYNROC- 
D, a crystalline ceramic waste form, was 
presented in the waste form EA as an 
alternative to borosilicate glass. 

The proposed finding of no significant 
impact for the selection of the DWPF 
waste form is based on the following 
findings, which are supported_by the 
analyses in the waste form EA and 
DWPF EIS: 

1. Given the decision to immobilize 
the SRP wastes at the DWPF and to 
dispose of them in a Federal geologic 
repository, the selection of the specific 
waste form, i.e., borosilicate glass, will 
not result in significant environmental 
impacts. 

2. Differences in environmental effects 
and risks between borosilicate glass and 
available alternative waste forms such 
as crystalline ceramic SYNROC-D are 
not significant. 

3. Borosilicate glass is capable of 
meeting draft and proposed 
Environmental Protection Agency and 
Nuclear Regulatory Commission 
repository performance specifications 
either as a waste form or as a part of the 
repository waste form package. 

4. The environmental effects and risks 
of immobilizing the SRP wastes with 
»orosilicate glass, transporting these 
mmobilized wastes to a geologic 
“epository, and disposing of the 
-mmobilized wastes in a geologic 
repository are addressed in the DWPF 


EIS. Completion of the waste form EA 
has identified no new information which 
would affect the DWPF EIS analyses. 
SINGLE COPIES OF THE WASTE FORM EA 
ARE AVAILABLE FROM: T. B. Hindman, Jr., 
Acting Director, DWPF Project Office, 
Savannah River Operations Office, U.S. 
Department of Energy, P.O. Box A, 
Aiken, South Carolina 29801. 
COMMENTS: Comments on the EA and 
proposed finding of no significant 
impact may be sent to T. B. Hindman, Jr. 
at the address above. Comments 
received within 30 days of the 
publication date of this notice will be 
considered. 
FOR FURTHER INFORMATION CONTACT: 
Raymond Pelletier, Office of 
Environmental Compliance, Office of the 
Assistant Secretary for Environmental 
Protection, Safety, and Emergency 
Preparedness, U.S. Department of 
Energy, Room 4G-047, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, D.C. 20585, (202) 252- 
4610. 

Dated issued: July 12, 1982. 
William A. Vaughn, 
Assistant Secretary, Environmental 


Protection, Safety, and Emergency 
Preparedness. 


[FR Doc. 82-20595 Filed 7-28-82; 8:45 am] 
BILLING CODE 6450-01-M 





ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS 211005; TSH FRL 2163-5] 


Alkyl Nitrites; Denial of Citizen’s 
Petition to Ban Distribution in 
Consumer Products 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of denial of citizen's 
petition. 


SUMMARY: On April 26, 1982, Dr. Ronald 
W. Wood of the University of Rochester, 
New York, filed a citizen's petition 
under section 21 of the Toxic 
Substances Control Act (TSCA), 15 
U.S.C. 2620. Dr. Wood requested that 
EPA initiate rulemaking under section 
6(a)}(2)(A) to prohibit the distribution of 
alkyl nitrites in consumer products. The 
Administrator has denied the petition. 
The Administrator's decision appears 
below. 

FOR FURTHER INFORMATION CONTACT: 
Douglas Bannerman, Acting Director, 
Industry Assistance Office (TS-799), 
Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-511, 401 M St., SW., Washington, D.C. 
20460, Toll free: (800-424-9065), In 
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Washington, D.C.: (554~1404), Outside 
the USA: (Operator-202-554-1404). 


SUPPLEMENTARY INFORMATION: 
I. Background 


On April 26, 1982, Dr. Ronald W. 
Wood, University of Rochester Medical 
Center, petitioned the Environmental 
Protection Agency (EPA) under section 
21 of the Toxic Substances Control Act 
(TSCA), 15 U.S.C. 2620, to prohibit, 
under section 6(a)(2)(A), the distribution 
of alkyl nitrites in‘consumer products. 
The petitioner contends that alkyl 
nitrites pose an unreasonable risk of 
injury to health because their abuse 
potential increases the risks of any toxic 
effects of exposure. Alkyl nitrites are the 
active ingredient in products, ostensibly 
sold as room odorizers, but which are 
allegedly distribute for their euphoric 
effects when inhaled in high 
concentrations. 


II. EPA Response 


EPA is denying the petition for the 
following reason. The Consumer Product 
Safety Commission (Commission or 
CPSC) has already considered the 
problem and decided that the risk 
presented is not sufficient to justify 
further, labeling, and therefore banning 
alkyl nitrites in consumer products is 
not warranted. Therefore, EPA believes 
that a duplicative assessment of this 
issue would violate the intent of 
Congress as expressed in section 9 of 
TSCA. 

On November 12, 1980, Dr. Wood 
petitioned the Consumer Product Safety 
Commission for more stringent labeling 
and special packaging for room 
odorizers containing alkyl nitrites. The 
Commission denied the petition on 
February 10, 1982. The Commission 
declared that labeling which was 
already required under the Federal 
Hazardous Substances Act (FHSA) 
provided sufficient protection. 
Therefore, there was no need to declare 
the product banned as a hazardous 
substance under FHSA. The 
Commission also concluded that there 
was no need to require special 
packaging (under the Poison Prevention 
Packaging Act) aimed at children, 
because there are “relatively few 
documented injuries to children under 
five years of age from the ingestion of 
room odorizers.” (February 10, 1982 
letter to Dr. Wood from Sadye E. Dunn, 
CPSE) 

The decision briefing package 
presented to the Commission 
recommended that the “Commission not 
declare room odorizers containing alkyl] 
nitrites a banned hazardous substance,” 
concluding that present FHSA labeling 
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is sufficient based on analysis of 
toxicity considerations resulting from 
“normal use or reasonably foreseeable 
misuse” of these room odorizers. The 
decision briefing package also contains 
the opinion of the Assistant General 
Counsel for CPSC that the Commission 
has jurisdiction over deliberate abuse 
problems and that deliberate abuse by 
inhalation of these produets was 
reasonably foreseeable considering 
there was evidence that manufacturers 
of the products were aware of the use to 
which they would be put. Thus, the 
Commission considered the petition 
under its clear jurisdiction over 
consumer products, including 
jurisdiction over health risks associated 
with deliberate abuse of alkyl nitrites in 
consumer products. 


One of Congress’ major concerns in 
drafting TSCA was to avoid overlapping 
or duplicative regulation of toxic 
chemicals (House Committee on 
Interstate and Foreign Commerce, 94th 
Congress, 2d Session, Legislative 
History of the Toxic Substances Control 
Act, at 167, 197, Committee Print, 
December 1976). Section 9(a) was 
included in the statute to address the 
problem of overlap between EPA and 
laws administered by other regulatory 
agencies. Under this provision, if EPA 
finds that a substance presents an 
unreasonable risk, and determines that 
action under a law administered by 
another agency may prevent or reduce 
the risk to a sufficient extent, the 
- Administrator shall report the risk to the 
other agency to determine whether such 
risks could be addressed under that 
authority and whether the activity in 
fact presents the risk described in the 
EPA report. Under section 9(a)(2)(A), if 
the agency to which the report was 
made issues an order declaring that the 
activity does not present the risk 
described in the report, the 
Administrator may not take action 
under section 6 or 7 with respect to such 
risk, 


EPA is not formally invoking section 
9(a) by referring the question of alky] 
nitrites regulation to the CPSC or 
another agency. However, although EPA 
may not technically be barred by 
CPSC’s action from regulating under 
section 6 (because the CPSC’s decision 
was not issued in response to a report 
under section 9(a)(1)), EPA believes that 
EPA reconsideration of those matters 
already addressed by CPSC would be 
contrary to the clear intent of Congress 
as expressed by section 9(a) and the 
legislative history of this provision. 

Review of the CPSC’s consideration of 


the petition submitted to it clearly 
indicates that the health risk presented 
by inhalation abuse of alkyl nitrite 
products could be “reduced or 
prevented” by action taken under one of 
the laws administered by the 
Commission. The Commission had the 
power to ban the use of alkyl nitrites in 
consumer products—the same action Dr. 
Wood is requesting of EPA. While the 
Commission did not issue precisely an 
“order” declaring that abuse of alkyl 
nitrite room odorizers did not present an 
unreasonable risk, there is little doubt 
that the Commission's action was the 
functional equivalent of such an order. 
On the basis of the information 
submitted by Dr. Wood, and otherwise 
assembled by its staff, the Commission 
decided that there was no basis for 
requiring further labeling with respect to 
the inhalation hazard. The letter 
notifying Dr. Wood of the disposition of 
his petition clearly indicated this 
decision was based on risk 
considerations: “The Commission is 
unaware of demonstrated human 
toxicity associated with inhalation of 
room deodorizers containing alkyl 
nitrites, and no substantial injury data 
are associated with their inhalation.” Dr. 
Wood has not presented any significant 
additional information beyond that 
considered by CPSC. 

The only distinction between. the 
Commission's &ctual determination with 
regard to alkyl nitrites and that which 
would have resulted under section 9(a)} 
of TSCA is that the Commission's action 
was not triggered by an EPA report. This 
distinction does not seem to be a 
significant one. Therefore, EPA has 
concluded that even if the Agency were 
to determine that the health risks of 
alkyl nitrites from inhalation abuse 
warranted regulatory action, it would be 
contrary to Congressional intent to issue 
such regulations under TSCA. 

For the above reasons, the petition is 
denied. 


Ill. Public Record 


EPA has established a public record 
for this decision which is available for 
inspection in Room E-107, 401 M St., 
SW., Washington, D.C. 20460, from 8:00 
a.m. to 4:00 p.m., Monday through 
Friday, excluding legal holidays. 


Dated: July 23, 1982. 
Anne M. Gorsuch, 
Administrator. 
[FR Doc. 82-20547 Filed 7-28-82; 8:45 am} 
BILLING CODE 6560-50-M 


Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Notices 


[PRM-FRL No. 2178-4] 


Emissions Trading Policy Statement; 
General Principles for Creation, 
Banking, and Use of Emission 
Reduction Credits; Correction 


AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed policy statement and 
accompanying technical issues 
document; correction. 


summary: This document corrects 
typographical errors changing the sense 
of a proposed policy statement and 
accompanying technical issues 
document on Emissions Trading under 
the Clean Air Act which were published 
April 7, 1982 (47 FR 15078). 


DATES: The Policy Statement was 
effective as interim guidance upon 
publication, April 7, 1982. The deadline 
for submitting written comments is July 
6, 1982, This correction notice is 
effective July 29, 1982. 

ADDRESSES: Comments should be sent 
in triplicate if possible to : Central 
Docket Section (A-130), U.S. 
Environmental Protection Agency, 
Washington, D.C, 20460, Attn: Doc. No. 
G-81-2. 


FOR FURTHER INFORMATION CONTACT: 
Ivan Tether, Regulatory Reform Staff 

(PM-223), U.S. Environmental 

Protection Agency, 401 M Street, SW., 

Washington, D.C. 20460, (202) 382- 

2765, or 
Leo Stander, Office of Air Quality 

Planning and Standards (MD-15), 

Research Triangle Park, N.C. 27711, 

(919) 541-5516 

The following corrections are made in 
FR Doc. PRM-FRL-1994-5 appearing on 
15076-86, April 7, 1982: 

1. On page 15078, at the bottom of 
column 3, the entire clause beginning 
(1) de minimis trades * * *,” is 
amended to read “(1) de minimis trades 
where total increases in emissions 
(which must be balanced by equal or 
greater emissions decreases) are less 
than 100 tons per year after applicable 
control requirements;”. 

2. On page 15086, at the top of column 
3, last sentence before the Appendix, the 
words “adverse comments are” are 
replaced by “a request to submit 
comment is* * *”, 


Dated: July 2, 1982. 


Joseph A. Cannon, 

Associate Administrator for Policy and 
Resource Management. 

[FR Doc. 82-20546 Filed 7-28-82; 6:45 am] 

BILLING CODE 6560-50-M 
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FEDERAL COMMUNICATIONS 
COMMISSION 


[CC Docket No. 82-446; File No. 22788-CD- 
P-(2}-81, etc.] 


Airsignal of California, inc., et al.; 
Designating Applications for 
Consolidated Hearing on Stated Issues 

In re applications of Airsignal of 
California, Inc. For authority to 
construct a new two-way station to 
operate on frequencies 454.075 MHz and 
454.125 MHz in the Domestic Public 
Land Mobile Radio Service (DPLMRS) at 
San Diego, California, CC Docket No. 
82-446, File No. 22788-CD-P-(2)-81; 
Industria! Communications Systems, 
Inc. For authority to add additional 
frequencies 454.075 MHz and 454.125 
MHz for Station KMD990 in the 
DPLMRS at Palomar Mountain, 
California, CC Docket No. 82-447, File 
No. 20319-CD-P-(2)-82; and Hendrix 
Electronics, Inc., d/b/a Cal-Com Radio- 
Telephone Service For authority to 
construct a new two-way station to 
operate on frequencies 454.075 MHz and 
454.125 MHz in the DPLMRS at San 
Diego, California, CC Docket No. 82-448 
File No. 20320-CD-P-(2)-82. 


Order Designating Applications for 
Hearing 


Adopted July 15, 1982. 
Released July 23, 1982. 


1. Presently before the Chief, Mobile 
Services Division, pursuant to delegated 
authority, are the captioned applications 
of Airsignal of California, Inc. 
(Airsignal), Industrial Communications 
Systems, Inc. (ICS), and Hendrix 
Electronics, Inc., d/b/a Cal-Com Radio- 
telephone Service (Cal-Com).' These 
applications are mutually exclusive, 
therefore a comparative hearing will be 
held to determine which applicant 
would better serve the public interest. 
Mobilfone, Inc. (Mobilfone) licensee of 
Station KMA253 at Los Angeles filed an 
informal objection against the ICS 
application, and ICS filed an informal 
objection against the Cal-Com 
application. 

2. ICS Application. Mobilfone in its 
informal objection argues that the ICS 
proposal would cause harmful electrical 
co-channel interference to its existing 
facilities. Although interference studies 
conducted in accordance with Section 
22.504 of our Rules and the Carey 
Report ? show no harmful interference, 


‘We note that while the Airsignal and Cal-Com 
applications are for new stations, the ICS 
application is for additional facilities for Station 
KMD990. A grant of any of these applications would 
preclude the grant of the others. 

2FCC Report No. R-6406 by Roger B. Carey, 
entitled “Technical Factors Affecting the 


Mobilfone argues that such interference 
will occur because irregular terrain 
causes the ICS radio signal to extend far 
beyond the 39 dBu contour predicted by 
Carey. Thus, Mobilfone requests that we 
provide protection for its facilities 
beyond the 39 dBu contour predicted by 
Carey and contemplated by our Rules. 

3. The Commission normally protects 
only the area specified in § 22.504 of our 
rules. However, the Commission has 
recognized that there are situations that 
may Call for propagation determinations 
at variance with the Carey Report. 
Memorandum Opinion and Order, 
Docket No. 15694, released August 15, 
1967, 32 FR 12040 August 22, 1967). In 
that Order the Commission stated: 


* * * We expect such requests to be 
supported by extensive quantitative 
engineering field strength measurement data 
gathered over a significant geographic area 
and covering a substantial time period within 
each of the four seasons of the year. 


In a Public Notice * issued on May 2, 
1980, the Mobile Services Division, 
Common Carrier Bureau, reiterated the 
Bureau's position that a claim that an 
actual reliable service contour differs 
from that predicted by the Carey Report 
would be considered only if supported 
by the type of showing discussed above. 
Mobilfone has made no such showing. 
Thus, we will not designate an issue 
involving interference caused by ICS, 
nor will we restrict any authority 
provided to it in any way because of the 
Mobilfone challenge. 

4. Cal-Com Application. ICS in its 
informal objection alleged that the Cal- 
Com proposal would cause harmful 
interference to its currently licensed 
operations. Cal-Com in its response 
demonstrated that the ICS objection 
was based on incorrect assumptions and 
correctly stated that the Commission 
does not protect against mobile-to-base 
interference. Therefore we will deny the 
ICS informal objection. 

5. Based on our review of the 
referenced applications, it appears that 
the applicants have only demonstrated a 
need for one of the two frequencies that 
they have requested. Therefore, we will 
designate for hearing a need issue 
against all of the applicants to 
determine whether they have 
demonstrated a need for more than one 
frequency. 


Assignment of Facilities in the Domestic Public 
Land Mobile Radio Service.” Section 22.504(b) of 
our Rules includes charts for determining a signal 
propagation identical to those found in the Carey 
Report. 

5’ Public Notice entitled “Domestic Public Land 
Mobile Radio Service Procedures for Processing 
Construction Permit Applications for Base Stations 
in Areas of Irregular Terrain”, Mimeo 20893, 
released May 2, 1980. 
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6. Accordingly, it is ordered that the 
informal objections filed by Mobilfone, 
Inc. in File No. 20319—CD-P-(2)-82 and. 
Industrial Communications Systems, 
Inc. in File No. 20320~CD-P-(2)-82, are 
denied. 

7. It is further ordered, That pursuant 
to Section 309({e) of the Communications 
Act of 1934, as amended,‘ that the 
applications of Airsignal of California, 
Inc., File No. 22788—-CD-P-{2)-81; 
Industrial Communications Systems, 
Inc., File No. 20319—CD-P-(2)-82 and 
Hendrix Electronics Inc., d/b/a Cal-Com 
Radio-Telephone Service, File No. 
20320-CD-P-(2)-82, are designated for 
hearing in a consolidated proceeding 
upon the following issues: 6 

(a) To determine whether Airsignal of 
California, Inc. has demonstrated 
adequate public need for the two 
frequencies it requests; 

(b) To determine whether Industrial 
Communications Systems, Inc., has 
demonstrated adequate public need for 
the two frequencies it requests; 

(c) To determine whether Hendrix 
Electronics, Inc., d/b/a Cal-Com Radio- 
Telephone Service has demonstrated 
adequate public need for the two 
frequencies it requests; 

(d) To determine on a comparative 
basis, the nature and extent of service 
proposed by each applicant, including 
the rates, charges, maintenance, 
personnel, practices, classifications, 
regulations, and facilities pertaining 
thereto; 

(e) To determine on a comparative 
basis, the areas and populations that 
each applicant will serve within the 
prospective interference-free area 
within the 39 dBu contours,® based upon 
the standards set forth in § 22.504(a) of 
the Commission’s rules, ® and to 
determine the relative demand for the 
proposed service in said areas; and 

(f} To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, what disposition of the 
referenced applications would best 


447 U.S.C. 309(e). 

* For the purpose of this proceeding, the 
interference-free area is defined as the area within 
the 39 dBu contour as calculated from Section 
22.504, in which the ratio of desired-to-undesired 
signal is equal to or greater than R in FCC Report 
No. R-6406, equation 8. 

® Section 22.504(a) of the Commission's rules and 
regulations describes a field strength contour of 39 
decibels above one microvolt per meter as the limits 
of reliable service area for the base stations 
engaged in two-way Communications service on 
frequencies on the 450 MHz band. Propagation data 
set forth in § 22.504(b) are the proper bases for 
establishing the location of service contours (F 
50,50) for the facilities involved in this proceeding. 
(The applicants should consult with the Bureau 
counsel with the goal of reaching joint technical 
exhibits.) 
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serve the public interest, convenience, 
and necessity. 

8. It is further ordered, That with 
respect to issue (a), the burden of proof 
and the burden of proceeding with the 
introduction of evidence is placed upon 
Airsignal of California, Inc. 

9. It is further ordered, That with 
respect to issue (b), the burden of proof 
and the burden of proceeding with the 
introduction of evidence is placed upon 
Industrial Communications Systems, 
Inc. 

10. It is further ordered, That with 
respect to issue (c), the burden of proof 
and the burden of proceeding with the 
introduction of evidence is placed on 
Hendrix-Electronics, Inc., d/b/a Cal- 
Com Radio-Telephone Service. 

11. It is further ordered, That with 
respect to issues (d) and (e), the burden 
of proof and the burden of proceeding 
with the introduction of evidence are 
placed on each of the applicants, as the 
issues affect them, and that the ultimate 
burden of proof with respect to issue (f) 
is similarly placed on each of the 
applicants. 

12. It is further ordered, That the 
hearing shall be held at a time and place 
and before an Administrative Law Judge 
to be specified in a subsequent order. 

13. It is further ordered, That the 
Chief, Common Carrier Bureau, is made 
a party to the proceeding. 

14. It is further ordered, That the 
applicants shall file written notices of 
appearances under §1.221(c) of the 
Commission's rules within 20 days of 
the release date of this Order. 

15. The Secretary shall cause a copy 
of this Order to be published in the 
Federal Register. 

William F. Adler, 

Chief, Mobile Services Division Common 
Carrier Bureau. 

(FR Doc. 82-20504 Filed 7-26-82; 8:45 am] 

BILLING CODE 6712-01-M 


[BC Docket No. 82-449, File No. BPH- 
810024AE, etc.] 


Arcatel, Inc., et al.; Designating 
Applications for Consolidated Hearing 
on Stated Issues 


In re Applications of Arcatel, Inc., 
Lockhart, Texas, Req: 94.7 MHz, 
Channel No. 234C 100 kW (H&V), 1006 
feet; BC Docket No. 82-449, File No. 
BPH-810204AE; Radio Luling, Inc., 
Luling, Texas, Req: 94.7 MHz, Channel 
No. 234C 100 kW (H&V), 1062 feet; BC 
Docket No. 82-450, File No. BPH- 
810204AG; Lockhart Omni 
Communications, Inc., Lockhart, Texas, 
Req: 94.7 MHz, Channel No. 234C 100 
kW (H&V), 637 feet; BC Docket No. 82- 
451, File No. BPH-810611AD; Cen-Tex 


Broadcasting Corporation, Lockhart, 
Texas, Req: 94.7 MHz, Channel No. 234C 
100 kW (H&V), 1098 feet; BC Docket No. 
82-452, File No. BPH-810814AD; 
Caldwell Broadcasting Corporation, 
Luling, Texas, Req: 94.7 MHz, Channel 
No. 234C 100 kW (H&V), 1228 feet; BC 
Docket No. 82-453, File No. BPH- 
810618AP; Latin American Broadcasting 
Co., Luling, Texas, Req: 94.7 MHz, 
Channel No. 234C 100 kW (H&V), 1419 
feet; BC Docket No. 82-454, File No. 
BPH-810819AF; K-106, Inc., Lockhart, 
Texas, Req: 94.7 MHz, Channel No. 234C 
100 kW (H&V), 1045 feet; BC Docket No. 
82-455, File No. BPH-810819AM; New 
Thinking, Inc., Luling, Texas, Req: 94.7 
MHz, Channel No. 234C 100 kW (H&V), 
1154 feet; BC Docket No. 82-456, File No. 
BPH-810819AP; Texas Professional 
Communications, Inc., Lockhart, Texas, 
Req: 94.7 MHz, Channel No. 234C 100 
kW (H&V), 1098 feet; BC Docket No. 82- 
457, File No. BPH-810819AZ; Lockhart 
Radio, Inc., Lockhart, Texas, Req: 94.7 
MHz, Channel No. 234C 100 kW (H&V), 
982 feet; BC Docket No. 82-458, File No. 
BPH-810819BD; Central Texas FM 
Broadcasting, Inc., Luling, Texas, Req: 
94.7 MHz, Channel No. 234C 100 kW 
(H&V), 1420 feet; BC Docket No. 82-450, 
File No. BPH-810819BN, For 
Construction Permit for a New FM 
Station. 


Hearing Designation Order 


Adopted: July 14, 1982. 
Released: July 23, 1982. 


1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 
delegated authority, has under 
consideration the above-captioned 
mutually exclusive applications filed by 
Arcatel, Inc. (Arcatel); Radio Luling, Inc. 
(Radio); Lockhart OMNI 
Communications, Inc. (LOC); Cen-Tex 
Broadcasting Corporation (Cen-Tex); 
Caldwell Broadcasting Corporation 
(CBC); Latin American Broadcasting Co. 
(LABC); K-106), Inc. (K-106); New 
Thinking Inc. (NTI); Texas Professional 
Communications, Inc. (Texas); Lockhart 
Radio, Inc. (LRI); and Central Texas FM 
Broadcasting, Inc. (Central). Also, under 
consideration are: (i) A petition to deny 
the application of LOC filed by Arcatel;' 
(ii) a motion to strike Central's March 
15, 1982 amendment filed by NTI; and 
(iii) other related pleadings. 

2. Arcatel. Applicants for new 
broadcast stations are required by 
Section 73.3580(f) of the Commission's 
Rules to give local notice of the filing of 
their applications. We have no evidence 
that Arcatel published the required 
notice. To remedy this deficiency, 


' Arcatel's petition to deny is, in essence, a 
motion to dismiss. 
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Arcatel must publish local notice, if it 
has not already done’‘so, and so inform 
the presiding Administrative Law Judge. 
3. LABC. Likewise, we have no 
evidence that LABC gave local notice of 
the filing of its application. Therefore, 
LABC must also publish local notice, if it 


’ had not already done so, and so inform 


the presiding Administrative Law Judge. 

4. LABC also fails to provide us with 
information relating to its proposed 
programming, as required by Section IV 
of FCC form 301. Accordingly, it will be 
required to provide the presiding 
Administrative Law Judge with such 
information. 

5. Central. We have no evidence that 
Central gave local notice of the filing of 
its application as required by Section 
73.3580(f) of the Commission's Rules. To 
remedy this deficiency Central must 
publish local notice, if it has not already 
done so, and so inform the presiding 
Administrative Law Judge. 

6. Section 73.1125 of the Commission's 
Rules requires that the main studio of a 
FM station be located within the city of 
license, but on a showing of good cause 
may be located outside that community. 
Central proposes to locate its main 
studio in Lockhart, Texas, but fails to 
provide justification for locating the 
studio outside its specified community 
of Luling, Texas. Accordingly, an issue 
will be specified. 

7. Other Matters. Arcatel, in its 
petition requests that the LOC 
application be dismissed. Arcatel 
alleges that its own application is 
mutually exclusive with the application 
of Entertainment 'Communications, Inc., 
(ECI) to relocate the transmitter site of 
Station KLEF(FM), Houston, Texas. The 
ECI application had a cut-off date of 
February 4, 1981. Arcatel filed its 
application by that date, and concludes 
that its application has been cut-off. 
Since the LOC application was filed 
after ECI’s cut-off date, Arcatel argues 
that the LOC application should not be 
considered competitively with its own, 
and should be dismissed. 

8. LOC, in its opposition, counters that 
the Commission on July 10, 1981 (Report 
No. A-27, Mimeo 20481) established a 
separate cut-off date of August 19, 1981, 
for applications mutually exclusive with 
Arcatel’s. LOC states that its application 
was filed prior to the above cut-off date 
and is thus timely filed. 

9. Arcatel bases its claim of mutual 
exclusivity on the fact that its proposal 
was short-spaced with the proposed 
relocation of ECI's transmitter site.” 


2ECI's site is short-spaced by approximately three 
to six miles with applicants for Channel 234C, 
Lockhart and Luling, Texas. Therefore the mileage 
separation will be about 144 to 147 miles instead of 
the required 150 miles. 
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Apparently, Arcatel is of the opinion 
that its application for a new station 
could not be granted if ECI’s application 
for a major modification was granted. 
However, the Commission has granted 
ECI's application and waived the 
minimum mileage separation between 
its proposal and Arcatel's application 
for Channel 234C. In sum, the 
Commission properly set August 19, 
1981, as the cut-off date for filing 
competing applications with Arcatel’s. 
The application of LOC was timely filed 
before that date; therefore, Arcatel’s 
petition will be denied. 

10. The Commission also has before it 
NTI's motion to strike the March 15, 
1982, engineering amendment of Central 
reflecting a site change of its tower, due 
to the FAA's determination that the 
originally proposed site would be a 
hazard to air traffic. NTI notes that the 
last day for amending applications filed 
for the channel, as a matter of right (“B” 
cut-off date), was March 12, 1982. Since 
Central's amendment was filed after the 
“B” cut-off date, NTI argues that the 
amendment is procedurally defective, 
and if accepted should not be allowed to 
enhance Central's comparative standing. 
Central, in its opposition and 
accompanying exhibits, states that its 
failure to file the amendment timely was 
an administrative oversight for which it 
should not be penalized, and it 
describes an involved fact pattern in 
support of its position. 

11. Since Central’s site change will be 
a substantial and significant change in 
the information it originally submitted, 
the engineering amendment will be 
accepted for filing pursuant to Section 
1.65 of the Commission's Rules. It is the 
Commission's general policy, however, 
that amendments filed after the last date 
for filing amendments as a matter of 
right, cannot be used to enhance an 
applicant's comparative position. 
Communications Properties, Inc., 
Hearing Designation Order In BC Docket 
Nos. 80-772 et al., Mimeo 05863, 46 FR 
7066 (1981); Cypress Communications 
Inc., 47 RR 2d 132 (1980); Henderson 
Radio, inc., Hearing Designation Order 
in BC Docket Nos. 79-123 et al., Mimeo 
17764, 44 FR 31707 (1979). Accordingly, 
Central's amendment will not be 
allowed to improve its comparative 
position. 

12. The material submitted in the 
applications does not demonstrate the 
financial qualifications of LABC, K-106, 
Texas, LRI and Central. Although the 
financial standards are unchanged, the 
Commission has changed the 
application form to require only 
certification as to financial 
qualifications. Accordingly, the 


applicants will be given 30 days from 
the date of mailing of this order to 
review their financial proposals in light 
of Commission requirements, to make 
any changes that may be necessary, 
and, if appropriate, to submit a 
certification to the Administrative Law 
Judge in the manner called for in revised 
Section III, Form 301, as to their 
financial qualifications. If any of the 
applicants cannot make the required 
certification, they shall so advise the 
Administrative Law Judge who shall 
then specify an appropriate issue. 
Minority Broadcasters of East St. Louis, 
Inc., BC Docket No. 82- 

13, The Commission has not yet 
received Federal Aviation Clearance for 
the antenna towers proposed by 
Arcatel, LOC, and LRI. Accordingly, an 
issue will be specified. 

14. Although the respective proposals 
are for different communities, they 
would serve substantial areas in 
common. Consequently, in addition to 
determining, pursuant to Section 307(b) 
of the Communications Act of 1934, as 
amended, which of the proposals would 
best provide a fair, efficient and 
equitable distribution of radio service, a 
contingent comparative issue will also 
be specified. 

15. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. However, since the proposals 
are mutually exclusive they must be 
designated for hearing in a consolidated 
proceeding, 

16. Accordingly, it is ordered, That, 
pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent Order, upon 
the following issues: 

(1) To determine the areas and 
populations which would receive 
primary aural service (1 mV/m or 
greater) from the proposed operations, 
and the availability of other primary 
service to such areas and populations. 

(2) To determine, pursuant to 
§ 73.1125, whether good cause exists for 
Central's proposed location of its main 
studio outside the community of license. 

(3) To determine whether there is a 
reasonable possibility that a hazard to 
air navigation would occur as a result of 
the tower heights and locations 
proposed by Arcatel, LOC, and LRI. 

(4) To determine, in light of Section 
307(b) of the Communications Act of 
1934, as amended, which of the 
proposals would best provide a fair, 
efficient and equitable distribution of 
radio service. : 
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(5) To determine, in the event it is 
concluded that a choice between the 
applications should not be based solely 
on considerations relating to Section 
307(b), which of the proposals would, on 
a comparative basis, best serve the 
public interest. 

(6) To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which, if any, of the 
applications should be granted. 

17. It is further ordered, That Arcatel’s 
petition to deny filed against the 
application of LOC is denied. 

18. It is further ordered, That LABC 
shall file a proposed programming 
service statement with the presiding 
Administrative Law Judge showing its 
compliance with Section IV of the FCC 
form 301. 

19. It is further ordered, That NTI's 
motion to strike the amendment of 
Central is denied, and Central's 
amendment is accepted for filing, but 
any comparative advantage resulting 
from its acceptance will be disallowed. 

20. It is further ordered, That Arcatel, 
CBC, LABC and Central, shall inform 
the presiding Administrative Law Judge 
as to whether it has complied with the 
public notice requirements of § 73.3580(f) 
of the Commission's Rules. 

21. It is further ordered, That LABC, 
K-106, Texas, LRI and Central shall 
submit a financial certification in the 
form required by Section III, FCC Form 
301, or advise the Administrative Law 
Judge that the certification cannot be 
made, as may be appropriate. 

22. It is further ordered, That the 
Federal Aviation Administration is 
made a party to the proceeding. 

23. It is further ordered, That to avail 
themselves of the opportunity to be 
heard, the applicants herein shall, 
pursuant to Section 1.221(c) of the 
Commission's Rules, in person or by 
attorney, within 20 days of the mailing 
of this Order, file with the Commission 
in triplicate a written appearance stating 
an intention to appear on the date fixed 
for the hearing and to present evidence 
on the issues specified in this Order. 

24. It is further ordered, That the 
applicants herein shall, pursuant to 
Section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission's rules, give notice of 
the hearing (either individually or, if 
feasible and consistent with the Rules, 
jointly) within the time and in the 
manner prescribed in such notice as 
required by § 73.3594(g) of the rules. 
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Federal Communications Commission. 
Larry D. Eads, 

Chief, Broadcast Facilities Division, 
Broadcast Bureau. 

[FR Doc. 82-20505 Filed 7-28-82; 8:45 amej 

BILLING CODE 6712-01-M 


[BC Docket No. 82-419, File No. BPCT- 
811026K6, etc.] 


Berkshire Television, inc., et al.; 
Designating Applications for 
Consolidated Hearing on Stated issues 


In re Applications of Berkshire 
Television, Inc., Pittsfield, 
Massachusetts, BC Docket No. 82-419, 
File No. BPCT—811026KG; Pittsfield 
Commuity Television Association, 
Pittsfield, Massachusetts; BC Docket No. 
62-420, File No. BPCT—811217KF; 
Housatonic Broadcasting Company, Inc., 
Pittsfield, Massachusetts; BC Docket No. 
82-421, File No. BPCT—811217KG, For 
Construction Permit for a New 
Television Station. 


Memorandum Opinion and Order 


Adopted: July 9, 1982. 
Released: July 22, 1982. 


1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 
delegated authority, has before it the 
above-captioned mutually exclusive 
applications of Berkshire Television, Inc. 
(Berkshire), Pittsfield Community 
Television Association (Pittsfield 
Community) and Housatonic 
Broadcasting Company, Inc. 
(Housatonic) for a new commercial 
television station to operate on Channel 
51, Pittsfield, Massachusetts; and a 
petition to deny filed by Roberts 
Broadcasting, Inc. (Roberts), licensee of 
Radio Stations WUHN and WUPE(FM), 
Pittsfield, Massachusetts. ! 

2. Roberts claims standing as a party 
in interest under Section 309{d) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 309(d), on the 
grounds that because Pittsfield 
Community would be within the service 
areas of WUHN and WUPE({FM), the 
stations would compete for audience 
and revenues. We find that Roberts has 
standing. Federal Communications 
Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470, 60 S. Ct. 693, 9 RR 
2008 (1940). 


'On May 17, 1982, Housatonic filed a petition for 
leave to amend its application. Following 
consultation with the Federal Aviation 
Administration, Housatonic sought, for airspace 
reasons, to amend its application to show a 20 foot 
reduction in proposed antenna height and 
corresponding changes in other height related 
parameters. No objections to Housatonic's petition 
were received and the petition was routinely 
granted. 


3. In its petition, Roberts contends 
that the application of Pittsfield 
Community directly raises the issue of 
whether it is the creation of, and will be 
subject to, the operating control of 
Robert T. Howard. Mr. Howard is 
President, Director and 30% stockholder 
of Citicom Radio Corporation (Citicom), 
parent corporation of the licensee of 
Radio Stations WBEC and WBEC(FM), 
Pittsfield, Massachusetts. In stating its 
contentions, Petitioner notes that the 
bank letter, submitted with Pittsfield 
Community's application, discussing 
funding of the proposed station, was 
addressed to Mr. Howard in care of 
Pittsfield Community. Roberts also notes 
that this bank letter was signed by the 
same individual who signed a bank loan 
commitment supporting Citicom’s 
purchase of its Pittsfield radio stations. 
Additionally, Pittsfield contends that the 
attorney representing Pittsfield 
Community, David L. Kuhns, is Vice 
President/Treasurer of Citicom * and 
that the consulting engineer for Pittsfield 
Community, E. H. Munn, Jr., is 
consulting engineer for Citicom’s 
Pittsfield broadcast properties. As 
further evidence to support its 
contentions, Roberts submitted:a 
newspaper article published in the 
December 26, 1981 edition of The 
Berkshire Eagle. The article states that 
Pittsfield Community's non-profit 
approach was fostered by Mr. Howard. 
The article also quotes William H. 
McAllister, Jr., President and a member 
of Pittsfield Community, as stating that 
Citicom paid for Pittsfield Community's 
filing and that Citicom would 
“presumably be hired by the group to 
run the station.” 

4. In its Opposition to Petition to 
Deny, Pittsfield Community contends 
that Roberts’ pleading, by inference, 
falls far short of specific allegations of 
fact supported by affidavits of persons 
with knowledge thereof. Pittsfield 
Community states that Mr. Howard was 
hired as a consultant on the basis of his 
experience in the broadcasting industry. 
Mr. Howard is neither a member nor a 
director of Pittsfield Community. The 
proposed station would be operated 
under the sole control of the Board of 
Directors of Pittsfield Community. 

5. We agree that Roberts’ filing is 
speculative. Petitioner discloses no facts 
to indicate that the information 
submitted in Pittsfield Community's 
application contained inaccuracies or 
willful misrepresentations to the 
Commission. We presume, however, 


2 Subsequent to the filing of Pittsfield 
Community's application and Roberts’ Petition to 
Deny, Pittsfield Community has retained different 
legal counsel. 
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that Pittsfield Community is aware that, 
while Mr. Howard may be hired by 
Pittsfield Community on a consultancy 
basis, the selection of Mr. Howard to 
function in a position where he would 
determine or implement day-to-day 
operating policy of the proposed station 
would require divestiture of his interests 
in Radio Stations WBEC and 
WBEC(FM) to maintain compliance with 
pertinent provisions of the 
Commission's multiple ownership rules. 
Consequently, no issues regarding the 
matters raised by Roberts’ petition to 
deny will be specified. 


AM Directional Antenna Condition 


6. The proposed towers for Berkshire 
and Pittsfield Community are to be 
located 1.81 miles and 1.93 miles, 
respectively, from the proposed 
directional antenna of AM Radio Station 
WUHN, Pittsfield, Massachusetts (File 
No. BP-811112AJ). Because of the 
proximity of the proposed towers to the 
proposed WUHN array, any grant of a 
construction permit to either Berkshire 
or Pittsfield Community will be 
conditioned to ensure that WUHN’'s 
radiation pattern is not adversely 
affected by the construction of either of 
the proposed stations, provided that 
WUHN has completed construction of 
its directional facilities prior to the grant 
of a construction permit in the instant 
proceedings. 


Certification of Local Publication 


7. Applicants for new broadcast 
stations are required to give local notice 
of the filing of their applications, in 
accordance with Section 73.3580 of the 
Commission's Rules. They must then file 
proof of publication of such notice or 
certify that they have or will comply 
with the public notice requirement. We 
have no evidence, however, that 
Berkshire or Pittsfield Community have 
done either. If they have not already 
done so, Berkshire and Pittsfield 
Community will be required to file a 
statement that they have or will comply 
with the public notice requirement with 
the presiding Administrative Law Judge 
within 30 days of the mailing of this 
Order. 


Certification of Financial Qualification 


8. An applicant for a new broadcast 
station may certify that it has sufficient 
net liquid assets on hand, or from 
committed sources of funds to construct 
the proposed facility and operate for 
three months without revenue. Berkshire 
and Pittsfield Community have not 
demonstrated that they are financially 
qualified. To remedy this, Berkshire and 
Pittsfield Community will be permitted, 
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if they can, to certify to the presiding 
Administrative Law Judge that they are 
financially qualified to construct and 
operate for three months, within 30 days 
of the mailing of this Order.* 


Conclusion and Order 


9. The applicants are qualified to 
construct and operate as proposed. 
However, since the proposals are 
mutually exclusive, they must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below. 

10. Accordingly, it is ordered, That the 
petition to deny filed by Roberts 
Broadcasting, Inc. is denied. 

11. It is further ordered, That, 
pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 

1. To determine which of the 
proposals would, on a comparative 
basis, better serve the public interest. 

2. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issue, which of the 
applications should be granted. 

12, It is further orderd, That in the 
event of a grant of either Berkshire 
Television, Inc.’s application or 
Pittsfield Community Television 
Association’s application, the 
construction permit shall contain the 
following condition provided that 
WUHN has completed construction of 
its directional facilities prior to the grant 
of a construction permit in the instant 
proceeding: 

Prior to the construction of the TV tower 
authorized herein, permittee shall notify AM 
Station WUHN so that the station may 
determine operating power by the indirect 
method and, if necessary, request temporary 
authority from the Commission in 
Washington to operate with parameters at 
variance in order to maintain monitoring 
point field strengths within authorized limits. 
Permittee shall be responsible for the 
installation and continued maintenance of 
the detuning apparatus necessary to prevent 
adverse effects upon the radiation pattern of 
the AM station. Both prior to construction of 
the TV tower and subsequent to the 
installation of all appurtenances thereon, a 
partial proof of performance, as defined by 
Section 73.154(a) of the Commission's Rules, 
shall be conducted to establish that the array 
of the AM station has not been adversely 
affected. The results shall be submitted to the 
Commission and the AM station. Thereafter, 


3 See Order designating for hearing the mutually 
exclusive applications of Minority Broadcasters of 
East St. Louis, Inc. (File No. BPCT-811208KG), et al. 


the TV station may commence Limited 
Program Tests. 


13. It is further ordered, That, within 
30 days of the mailing of this Order, 
Berkshire Television, Inc. and Pittsfield 
Community Television Association shall 
certify to the presiding Administrative 
Law Judge that local notice of the filing 
of their application has or will be 
published. 

14. It is further ordered, That, within 
30 days of the mailing of this Order, 
Berkshire Television, Inc. and Pittsfield 
Community Television Association shall 
submit a financial certification in the 
form required by Section III, F.C.C. Form 
301, or advise the Administrative Law 
Judge that the certification cannot be 
made, as may be appropriate. 

15. It is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicants herein shall, 
pursuant to § 1.221(c) of the 
Commission’s rules, in person or by 
attorney, within 20 days of the mailing 
of this Order, file with the Commission, 
in triplicate, a written appearance 
stating an intention to appear on the 
date fixed for hearing and to present 
evidence on the issues specified in this 
Order. 

16. It is further ordered, That, the 
applicants herein shall, pursuant to 
Section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission's rules, give notice of 
the hearing within the time and in the 
manner prescribed in such rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the rules. 


Federal Communications Commission. 
Larry D. Eads, 

Chief, Broadcast Facilities Division, 
Broadcast Bureau. 

[FR Doc. 82-20508 Filed 7-28-82; 8:45 am] 

BILLING CODE 6712-01-M 


[CC Docket No. 82-375; File No. 20198-CG- 
P-(2)-82, etc.] 


Com Pak, Inc., d.b.a. Wymo 
Communications, et al.; Designating 
Applications for Consolidated Hearing 
on Stated Issues 


Ordering Designating Applications for 
Hearing 


Adopted July 8, 1982. 
Released July 15, 1982. 


In re Applications of Com Pak, Inc., 
d.b.a. WYMO Communications, For 
authority to construct a new air-ground 
station to operate on frequencies 454.825 
MHz and 454.675 MHz in the Domestic 
Public Land Mobile Radio Service 
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(DPLMRS) at Billings, Montana, CC 
Docket No. 82-, File No. 20198-CG-P- 
(2)-82; Skyphone, Inc. For authority to 
construct a new air-ground station to 
operate on frequencies 454.825 MHz and 
454.675 MHz in the DPLMRS at Billings, 
Montana, CC Docket No. 82-376, File 
No. 21612-CG-P-(2)-82; Pac-West 
Telecomm, Inc. For authority to 
construct a new air-ground station to 
operate on frequencies 454.825 MHz and 
454.675 MHz in the DPLMRS at Billings, 
Montana, CC Docket No. 82-377, File 
No. 21621-CG-P-(2)-82. 

1. Presently before the Chief, Mobile 
Services Division, acting pursuant to 
delegated authority, are the captioned 
applications of Com Pak, Inc., d.b.a. 
WYMO Communications (Wymo), 
Skyphone Inc. (Skyphone), and Pac- 
West Telecomm, inc. (Pac-West) for air- 
ground stations at Billings, Montana. 
These applications are electrically 
mutually exclusive. 

2. An information petition to dismiss 
as defective has been filed against the 
Wymo application by Pac-West. A 
motion to dismiss the Wymo application 
has been filed by Skyphone. Wymo filed 
a petition to deny the Skyphone 
application. Wymo also filed a petition 
to deny the Pac-West application. 
Response pleadings have been filed in 
all cases. 

3. Wymo Application. In the petitions, 
it is alleged that the Wymo application 
is blatantly defective because its power 
exceeds the limits prescribed by 
§ 22.107(b) of the Commission's rules, 
that its amendment to add frequency 
454.675 MHz was major and therefore 
would be “cut-off” and that there are 
several other errors in the application. 
We have reviewed the application as 
amended. The application proposes the 
proper power in conformance with rule 
§ 22.107. Furthermore, the addition of 
frequency 454.675, which is the 
signalling frequency that all applicants 
must utilize, is looked upon by the 
Commission as a minor amendment to 
an application. The other matters raised 
have been considered but were deemed 
inconsequential in nature and have not 
raied a substantial and material 
question of fact. 

4. Skyphone Application. In the 
Wymo petition it is alleged that the 
Skyphone application is defective for 
not providing topographic maps. Profile 
graphs, site availability or maintenance 
and dispatching agreements. We have 
reviewed the amended application and 
the reply pleading. Based on our review, 
we find that Skyphone has provided 
maps, profile graphs, site availability 
information, maintenance information 
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and sufficient information concerning 
the operation of the proposed facility. 

5. Pac-West Application. Wymo 
alleges that the Pac-West application is 
defective because no topographical 
maps, no profile graphs, no firm site 
lease, no control point, no dispatching 
agreement or no agreement on 
maintenance has been provided. We 
have reviewed the application and the 
responsive pleadings and find that Pac- 
West has provided the required 
information. Because the service is air- 
ground, the Mobile Services Division 
has traditionally not required 
topographic maps or profile graphs. In 
addition, the information as to site 
availability, control point, maintenance 
and dispatching is sufficient. 

6. We find Wymo, Skyphone and Pac- 
West to be legally, technically and 
otherwise qualified to construct and 
operate the proposed facilities. 
Accordingly, it is ordered pursuant to 
Section 309 of the Communications Act 
of 1934, as amended, that the 
applications of Com Pak, Inc. d.b.a. 
Wymo Communications, File No. 20198- 
CG-P-(2)-82, Skyphone, Inc., File No. 
21621-CG-P-(2)-82, and Pac-West 
Telecom, Inc., File No. 21612-CG-P-{2)- 
82, are designated for hearing in a 
consolidated proceeding upon the 
following issues: 

(a) To determine on a comparative 
basis, the nature and extent of service 
proposed by each applicant, including 
the maintenance, personnel and 
facilities pertaining thereto; and 

(b) To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, what disposition of the 
referenced applications would best 
serve the public interest, convenience 
and necessity. 

7. It is further ordered, That the 
hearing shall be held at a time and place 
and before an Administrative Law Judge 
to be specified in a subsequent order. 

8. It is further ordered, That the Chief, 
Common Carrier Bureau, is made a 
party to the proceeding. 

9. It is further ordered, That the 
applicants shall file written notices of 
appearances under § 1.221 of the 
Commission's rules within 20 days of 
the release date of this Order. 

10. The Secretary shall cause a copy 
of this Order to be published in the 
Federal Register. 

William F. Adler, 

Chief, Mobile Services Division, Common 
Carrier Bureau. 

[FR Doc. 82-20510 Filed 7-28-62; 8:45 am} 

BILLING CODE 6712-01-M 


[BC Docket No. 82-427, File No. BPH- 
810331AG] 


Defiance Broadcasting Co., et al.; 
Designating Applications for 
Consolidated Hearing on Stated Issues 


In re applications of Defiance 
Broadcasting Co., Defiance, Ohio, Req: 
98.1 MHz, Channel 251, 50 kW (H&V), 
500 feet; BC Docket No. 82-427, File No. 
BPH-810331AG; Wolfe Communications, 
Inc., Defiance, Ohio, Reg: 98.1 MHz, 
Channel 251, 50 kW (H&V), 500 feet; BC 
Docket No. 82-428, File No. BPH- 
810817AF; Richard D. Stone, Benn 
Feltheimer, Raul G. Garcia and Moises 
F. Andonegui, d.b.a. Northwestern Ohio 
Communications, Defiance, Ohio, Req: 
98.1 MHz, Channel 251, 50 kW (H&V), 
500 feet; BC Docket No. 82-429, File No. 
BPH-810819AV; All American 
Broadcasting Company, Defiance, Ohio, 
Req: 98.1 MHz, Channel 251, 50 kW 
(H&V), 500 feet; BC Docket No. 82-430, 
File No. BPH-810819BI; Dennis 
McBroom, Terry J. Foss, and Stephen 
Corona, d.b.a. Information Service, Ltd., 
Defiance, Ohio, Reg: 98.1 MHz, Channel 
251, 50 kW (H&V), 500 feet; BC Docket 
No. 82-431, File No. BPH-810819BR, for 
construction permits for new FM 
stations. 


Hearing Designation Order 
Adopted: July 13, 1982. 
Released: July 23, 1982. 


1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 
delegated authority, has under 
consideration: (i) the above-captioned 
mutually exclusive applications filed by 
Defiance Broadcasting Co. (Defiance); 
Wolfe Communications, Inc. (Wolfe); 
Richard Stone, Benn Feltheimer, Raul G. 
Garcia, and Moises F. Andonegui, d.b.a. 
Northwestern Ohio Communications 
(Northwestern); All American 
Broadcasting Co.(All American); and 
Dennis McBroom, Terry Jo Foss and 
Stephen Corona, d.b.a. Information 
Services, Ltd. (Information), (ii) a letter 
requesting dismissal of Information’s 
application, filed September 15, 1981, by 
Wolfe; and (iii) an opposition thereto. 

2. All American. We have no evidence 
that All American filed Section II, page 
3, Table I of FCC Form 301. All 
American will be required to file an 
amendment with the presiding 
Administrative Law Judge. 

3. Again, we have no evidence that All 
American published the local notice 
required by § 73.3580(f) of the rules. To 
remedy this deficiency, All American 
must publish local notice of its 
application if it has not already done so, 
and so inform the presiding 
Administrative Law Judge. 
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4. Other Matters. Wolfe has filed a 
letter requesting dismissal of 
Information’s application on the ground 
that Information’s application fails to 
provide the Commission with 
engineering data of “substance”. Wolfe 
complains that Information’s 
engineering study is inadequate and that 
portions of the engineering part of its 
application were copied from the 
engineering study in Defiance’s 
application. Substantial completeness is 
the sole issue here and the Commission 
finds the engineering portion of 
Information’s application to be complete 
or substantially so. This finding should 
not be read as a condonation of the 
practice of copying and using another's 
work product, but if there is recourse 
against such a practice, it lies in a civil 
suit. Accordingly, the request for 
dismissal of Information’s application 
will be denied. ; 

5. When these applications were filed, 
they were consistent with the 
Commission's Rules. However, the FM 
table of assignments has since been 
amended resulting in the applications 
for Defiance, Ohio being short-spaced 
with Hudson, Michigan. However, this 
short-spacing is only one mile and under 
these circumstances, we will waive 
§ 73.207 on our own motion. 

6. Data submitted by the applicants 
indicate that there would be a 
significant difference in the size of the 
areas and populations which would 
receive service from the proposals. 
Consequently, for the purposes of 
comparison, the areas and populations 
which would receive service of 1 mV/m 
or greater intensity, together with the 
availability of other primary aural 
services in such area, will be considered 
under the standard comparative issue, 
for the purpose of determining whether 
a comparative preference should accrue 
to any of the applicants. 

7. The applicants are qualified to 
construct and operate as proposed. 
However, since the proposals are 
mutually exclusive, they must be 
designated for hearing in a consolidated 
proceeding. 

8. Accordingly, it is ordered, That, 
pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent Order, upon 
the following issues: 

1. To determine which of the 
proposals would, on a comparative 
basis, best serve the public interest. 

2. To determine, in the light of the 
evidence adduced pursuant to the 
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foregoing issues, which of the 
applications should be granted. 

9. It is further ordered, That All 
American file an amendment containing 
a completed copy of Table I, Section II, 
Page 3 of FCC Form 301, with the 
Presiding Administrative Law Judge. 

10. it is further ordered, That All 
American shall file a statement with the 
Presiding Administrative Law Judge 
showing compliance with the public 
notice requirements of § 73.3580(f) of the 
Commission's rules. 

11. It is further ordered, That the 
request for dismissal of Information’s 
application, filed by Wolfe, is denied. 
12. It is further ordered, That § 73.207 of 
the Commission’s rules is waived for all 
the applicants. 

13. It is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicants shall, pursuant to 
Section 1.221(c) of the Commission's 
Rules, in person or by attorney, within 
20 days of the mailing of this Order, file 
with the Commission, in triplicate, a 
written appearance stating an intention 
to appear on the date fixed for the 
hearing and to present evidence on the 
issues specified in this Order. 

14. It is further ordered, That the 
applicants herein shall, pursuant to 
Section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission’s rules, give notice of 
the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the rules. 


Federal Communications Commission. 
Larry D. Eads, 

Chief, Broadcast Facilities Division, 
Broadcast Bureau. 

(FR Doc. 82-20506 Filed 7-28-82; 8:45 am] 

BILLING CODE 6712-01-M 


[BC Docket No. 82-442, File No. BPH- 
810522AN, etc.] 


Dutchess Communications Corp. et al.; 
Designating Applications for 
Consolidated Hearing on Stated Issues 


In re applications of Dutchess 
Communications Corp., Poughkeepsie, 
New York, Req: 92.1 MHz, Channel 221A 
1.45 kW (H&V), 439 feet; BC Docket No. 
82-442, File No. BPH-810522AN; James 
A. Finley, Karen Marie Carpenter, Ann 
Marie Carpenter, and Laura J. Finley, 
d.b.a. Hudson Valley Communications 
Company, Poughkeepsie, New York, 
Req: 92.1 MHz, Channel 221A 1.5 kW 
(H&V), 425 feet; BC Docket No. 82-443, 
File No. BPH-810925AQ; J. Russell 
Patterson and Paul Sidney, d.b.a. 
Wappingers Falls Broadcasting 


Company, Wappingers Falls, New York, 
Req: 92.1 MHz, Channel 221A 3.0 kw 
(H&V), 300 feet; BC Docket No. 82-444, 
File No. BPH-810925AU; Harmony 
Broadcasting Corp., Poughkeepsie, New 
York, Req: 92.1 MHz, Channel 221A 2.1 
kW (H&V), 364 feet; BC Docket No. 82- 
445, File No. BPH-810925AW, for 
construction permit for a new FM 
station. 


Hearing Designation Order 


Adopted: July 9, 1982. 
Released: July 23, 1982. 


1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 
delegated authaority, has under 
consideration the above-captioned 
mutually exclusive applications filed by 
Dutchess Communications Corp. 
(Dutchess); James A. Finley, Karen 
Marie Carpenter, Ann Marie Carpenter, 
and Laura J. Finley d/b/a Hudson 
Valley Communications Company 
(Hudson Valley); J. Russell Patterson 
and Paul Sidney d/b/a/ Wappingers 
Falls Broadcasting Company (WFBC); 
and Harmony Broadcasting Corp. 
(Harmony). 


Dutchess Communications Corp. 


2. Dutchess did not file a response to 
Section II, questions 17(b)-(d) of FCC 
form 301 regarding other broadcast 
interests.' The applicant's failure to 
respond may result in less than full 
evaluation of its application. 
Accordingly, Dutchess will be required 
to submit a response to questions 17(b)- 
(d) to the presiding Administrative Law 
Judge within 40 days of the mailing of 
this Order. 


Hudson Valley Communications 
Company 


3. Analysis of the financial data 
submitted by Hudson Valley reveals 
that $79,342 ? will be required to 
construct the proposed station and 
operate for three months, itemized as 
follows: 


Equipment lease (five months) 

Tower site rent (five MOMS) ............cccvevereree 

Building (remodeling) San 

Legal, engineering, installation and other mis- 
STUD, CD icpceccinsticrssieninseesdensersinntse 

Operating cost.... 


$11,426 
3,750 
7,000 


17,495 
39,671 


une ipl eceseoshcnasteialiasniegbsantanastigsctsiaat 79,342 


Hudson Valley plans to finance 
construction and operation with the 


' These questions are retained in revised Form 301 
as questions 6(b), 7(b) and 7(c) of Section II. 


? Hudson Valley estimated its costs as $74,240, 
including three months rent on equipment and 
antenna site. However, five months of equipment 
and antenna site rent (two months for construction 
and three months for operation) will be required. 
Thus, the total cost of construction and operation is 
$79,342. 
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following funds: $2,400 in existing 
capital and $90,000 in bank financing 
(net $85,500). Hudson Valley has shown 
the availability of $2,400 in existing 
capital. It has not, however, submitted a 
ank commitment letter showing 
financing for the amount and interest 


_ specified by Hudson Valley. 


Consequently, we can determine the 
availability of only $2,400 to meet costs 
of construction and operation. 

4. However, althougg the financial 
standards are unchanged, the 
Commission has changed the 
application form to require only 
certification as to financial 
qualifications. Accordingly, the 
applicant will be given 30 days from the 
date of mailing of this Order to review 
its financical proposal in light of 
Commission requirements, to make any 
changes that may be necessary, and, if 
appropriate, to submit a certification to 
the Administrative Law Judge in the 
manner Called for in revised Section III, 
Form 301, as to its financial 
qualifications. If the applicant cannot 
make the required certification, it shall 
so advise the Administrative Law Judge 
who shall then specify an appropriate 
issue. Minority Broadcasters of East St. 
Louis, Inc., BC Docket No. 82-378. 

5. Since no determination has been 
reached that the antennas proposed by 
Hudson Valley and WFBC would not 
constitute a menace to air navigation, an 
issue regarding this matter is required. 

6. The respective proposals, although 
for different communities, would serve 
substantial areas in common. 
Consequently, in addition to 
determining, pursuant to Section 307(b) 
of the Communications Act of 1934, as 
amended, which of the proposals would 
best provide a fair, efficient and 
equitable distribution of radio service, a 
contingent comparative issue will also 
be specified. 

7. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. However, since the proposals 
are mutually exclusive they must be 
designated for hearing in a consolidated 
proceeding. 

8. Accordingly, it is ordered, That, 
pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent Order, upon 
the following issues: 

(1) To determine the areas and 
populations which would receive 
primary aural service (imV/m or 
greater) from the proposals and the 
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availability of other primary service to 
such areas and populations. 

(2) To determine, with respect to 
Hudson Valley and WFBC, whether 
there is a reasonable possibility that the 
tower height and location proposed by 
each would constitute a hazard to air 
navigation. 

(3) To determine, in the light of 
Section 307(b) of the Communications 
Act of 1934, as amended, which of the 
proposals would best provide a fair, 
efficient and equitable distribution of 
radio service. 

(4) To determine, in the event it is 
concluded that a choice between the 
applications should not be based solely 
on considerations relating to Section 
307(b), which of the proposals would, on 
a comparative basis, best serve the 
public interest. 

(5) To determine, in the light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 

9. It is further ordered, That the 
Federal Aviation Administration is 
made a party to the proceeding. 

10. It is further ordered, That Dutchess 
Communications Corp. shall file a 
response to questions 17(b)-{d) of FCC 
Form 301 with the presiding 
Administrative Law Judge within 40 
days of the mailing of this Order. 

11. It is further ordered, That Hudson 
Valley Communications Company shall 
submit a financial certification in the 
form required by Section III, F.C.C. Form 
301, or advise the Administrative Law 
Judge that the certification cannot be 
made, as may be appropriate, within 30 
days of the mailing of this Order. 

12. It is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicants herein shall, 
pursuant to § 1.221(c) of the 
Commission's rules, in person or by 
attorney, within 20 days of the mailing 
of this Order, file with the Commission 
in triplicate a written appearance stating 
an intention to appear on the date fixed 
for the hearing and to present evidence 
on the issues specified in this Order. 

13. It is further ordered, That the 
applicants herein shall, pursuant to 
Section 311(a)(2) of the Communications 
Act of 1934, as amended, and 
§ 73.3594(g) of the Commission's rules, 
give notice of the hearing (either 
individually or, if feasible and 
consistent with the rules, jointly) within 
the time and in the manner prescribed in 
such rule, and shall advise the 
Commission of the publication of such 
— as required by § 73.3594(g) of the 
rules. 


Federal Communications Commission. 
Larry D. Eads, 

Chief, Broadcast Facilities Division, 
Broadcast Bureau. 

[FR Doc. 82-20507 Filed 7-26-82; 8:45 am] 

BILLING CODE 6712-01—M 


{BC Docket No. 82-409; File No. 82-409, 
etc.] 


Eastern Nevada Broadcasting Inc. and 
Hansen Corp.; Designating 
Applications for Consolidated Hearing 
on Stated Issues 


In re Applications of Eastern Nevada 
Broadcasting, Inc., Ely, Nevada, Req: 
92.7 MHz, Channel 224A, 3 kW (H&V}), 
169 feet; BC Docket No. 82-409, File No. 
BPH-810925AP; Hansen Corporation, 
Ely, Nevada, Req: 92.7 MHz, Channel 
224A, 0.25 kw (H}, 840 feet; BC Docket 
No. 82-410, File No. BPH-810515AC, for 
construction permit for a new FM 
station. 


Hearing Designation Order 
Adopted: July 9, 1982. 
Released: July 21, 1982. 


1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 
delegated authority, has under 
consideration the above-captioned 
mutually exclusive applications filed by 
Eastern Nevada Broadcasting, Inc. 
(Eastern), and Hansen Corporation 
(Hansen).! 

2. Eastern. Applicants for new 
broadcast stations are required by 
§ 73.3580(f) of the Commission’s rules to 
give local notice of the filing of their 
applications. We have no evidence that 
Eastern published the required notice. 
To remedy this deficiency, Eastern must 
publish local notice of its application, if 
it has not already done so, and so 
inform the presiding Administrative Law 
Judge. 

3. Since no determination has been 
reached that the antenna proposed by 
Eastern would not constitute a menace 
to air navigation, an issue regarding this 
matter is required. 

4. Hansen. Hansen has also failed to 
submit the local notice required by 
§ 73.3580(f) of the Commission's rules. 
To remedy this deficiency, it will be 
required to publish local notice, if it has 
not already done so, and to file a 
statement of publication with the 
presiding Administrative Law Judge. 

5. Analysis of the financial data 
submitted by Hansen reveals that 


1Good cause having been shown by Eastern to 
submit an environmental statement (as required by 
Section 1.1311 of the Commission's rules) that would 
not result in any comparative advantage, Eastern's 
May 25, 1982 petition for leave to amend after the 
cut-off date will be granted. 
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_ $49,000 will be required to construct the 


proposed station and operate for three 
months, itemized as follows: 


Miscellaneous etic 
Operating costs (3 months) . 


Hansen proposes to finance 
construction and operation with $50,000 
in cash from David I. and Carol S. 
Hansen. However, the Hansen's balance 
sheet of April 23, 1981, indicates current 
assets of $26,779.43 and current 
liabilities of $1,740.80. Consequently, 
Hansen has not established the 
availability of sufficient funds to meet 
its commitments. 

6. However, although the financial 
standards are unchanged, the 
Commission has changed the 
application form to require only 
certification as to financial 
qualifications. Accordingly, the 
applicant will be given 30 days from the 
date of mailing of this Order to review 
its financial proposal in light of 
Commission requirements, to make any 
changes that may be necessary, and if 
appropriate, to submit a certification to 
the Administrative Law Judge in the 
manner called for in revised Section III, 
Form 301, as to its financial 
qualifications. If the applicant cannot 
make the required certification, it shall 
so advise the Administrative Law Judge 
who shall then specify an appropriate 
issue. Minority Broadcasters of East St. 
Louis, Inc., BC-Docket No. 82—. 

7. Data submitted by the applicants 
indicate that there would be significant 
difference in the size of the areas and 
populations which would receive service 
from the proposals. Consequently, the 
areas and populations which would 
receive FM service of 1 mV/m or greater 
intensity, together with the availability 
of other primary aural services in such 
areas, will be considered under the 
standard comparative issue for the 
purpose of determining whether a 
comparative preference should accrue to 
any of the applicants. 

8. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. However, since the proposals 
are mutually exclusive they must be 
designated for hearing in a consolidated 
proceeding. 

9. Accordingly, it is ordered, That, 
pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 





Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Notices 


specified in a subsequent Order, upon 
the following issues: 


(1) To determine whether there is a 
reasonable possibility that the tower 
height and location proposed by Eastern 
would constitute a hazard to air 
navigation. 

{2) To determine which of the 
proposals would, on a comparative 
basis, better serve the public interest. 

(3) To determine, in the light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 

10. It is further ordered, That the 
Federal Aviation Administration is 
made a party to the proceeding. 

11. It is further ordered, That Eastern 
shall file a statement with the presiding 
Administrative Law Judge showing 
compliance with the public notice 
requirements of § 73.3580(f) of the 
Commission's rules. 

12. It is further ordered, That Hansen 
shall file a statement with the presiding 
Administrative Law Judge showing 
compliance with the public notice 
requirements of § 73.3580(f) of the 
Commission's rules. 

13. It is further ordered, That Hansen 
shall submit a financial certification in 
the form required by Section III, F.C.C. 
Form 301, or advise the Administrative 
Law Judge that the certification cannot 
be made, as may be appropriate, within 
30 days of the mailing of this Order. 

14. It is further ordered, That to avail 
themselves of the opportunity to be 
heard, the applicants herein shall, 
pursuant to § 1.221{c) of the 
Commission's rules, in person or by 
attorney, within 20 days of the mailing 
of this Order, file with the Commission 
in triplicate a written appearance stating 
an intention to appear on the date fixed 
for the hearing and to present evidence 
on the issues specified in this Order. 

15. It is further ordered, That the 
applicants herein shall, pursuant to 
Section 311(a)}{2) of the Communications 
Act of 1934, as amended, and 
§ 73.3594(g) of the Commission's Rules, 
give notice of the hearing (either 
individually or, if feasible and 
consistent with the Rules, jointly) within 
the time and in the manner prescribed in 
such Rule, and shall advise the 
Commission of the publication of such 
notice as required by § 73.3594(g) of the 
rules. 

Federal Communications Commission. 
Larry D. Eads, 

Chief, Broadcast Facilities Division, 
Broadcast Bureau. 


[FR Doc. 62-20502 Filed 7-28-82; 8:45 am] 
BILLING CODE 6712-01-M 


[CC Docket No. 82-432, File No. 22664-CD- 
P-(1)-82, etc.] 


Rocky Mountain Communications, 
d.b.a. Custom Radio, Inc. and Western 
Radio Communication; Designating 
Application for Consolidated Hearing 
on Stated issues 


In re Applications of Rocky Mountain 
Communications d/b/a Custom Radio, 
Inc., for a construction permit for 
additional facilities to operate on 
frequency 454.05 in Casper, Wyoming; 
CC Docket No. 82-432, File No. 22664- 
CD-P-(1)-82; Western Radio 
Communications, for a construction 
permit for an additional facility to 
operate on frequency 454.05 MHz in 
Casper, Wyoming, CC Docket No. 82- 
433, File No. 21550-CD-P-(1)-82. 


Order Designating Applications for 
Hearing 


Adopted July 13, 1982. 
Released July 23, 1982. 


1. Presently before the Chief, Mobile 
Services Division, pursuant to delegated 
authority, are the captioned applications 
of Rocky Mountain Communications 
d.b.a. Custom Radio Inc. (Custom) and 
Western Radio Communications 
(Western). These applications are 
mutually exclusive; therefore, a 
comparative hearing will be held to 
determine which applicant would better 
serve the public interest. We find the 
applicants to be otherwise qualified as 
specified herein. Western has filed a 
petition to deny the application of 
Custom. Responsive pleadings have 
been filed. 

2. Western in its petition claims that 
Custom has failed to demonstrate need 
for the facilities requested, and that 
Custom has not demonstrated 
justification to support a waiver of Rules 
§ 22.505 governing antenna height and 
transmitter power. Western cites a 
Custom advertisement which stated that 
“* * * there is no waiting list at Custom 
Radio * * *,” and that “* * * channels 
are never cluttered * * *” Since 
Custom’s load study shows 10 held 
orders, and substantial loading on its 
present channels, Western alleges a 
contradiction between data in the 
application and Custom’s 
advertisement. Western also alleges that 
Custom’s waiver request of Section 
22.505 of the Rules did not meet the 
Mobile Services Division (MSD) 
standards which require (1) a showing 
that the proposed service needs cannot 
be satisfied by transmitters operating 
with the height-power contemplated by 


FCC Rules * and (2) a demonstration of 
the infeasibility of the use of multiple 
transmitter or a-different site.” 


3. In reply, Custom states that the 
language of the advertisement was 
approved more than four months prior to 
Custom’s application, reflecting earlier, 
less congested, channel conditions, and 
that the advertisement is no longer used. 
With reference to its request for waiver 
of § 22.505, Custom states that, should it 
request not be granted, “a new service 
would effectively be created, for which 
Custom would have difficult[y] 
justifying the same charge for service,” 
and “if Custom is forced to install 
multiple transmitters * * *, the 
additional equipment and maintenance 
costs involved would necessitate a 
higher service charge to the public.” 
Custom also argues that a waiver of 
§ 22.505 is needed because of irregular 
and rugged terrain. 

4. Since Custom’s advertisment 
appears to have been based on loading 
at an earlier time period, we do not find 
a contradiction between the 
advertisement and the need showing 
submitted in the application. 
Accordingly, based on the need showing 
provided, we find that Custom has 
sufficiently demonstrated need, and we 
will deny Western's petition insofar as it 
alleges that Custom has failed to 
demonstrate need for the facilities 
requested. 

5. In a previous application by Custom 
for three 450 MHz frequencies at the 
same location as that in the captioned 
application,* Custom requested a waiver 
of § 22.505, in part because of “irregular 
shadow areas.” On February 14, 1980, 
the Mobile Services Division (MSD) 
denied the waiver, granted authority for 
only one frequency,‘ and stated that 
“any requests for a waiver of the ERP 
limits must be supported by extensive 
quantitative engineering field strength 
measurement data gathered over a 
significant geographic area.” Custom in 
the captioned application presents a 
similar unsupported engineering 
assertion of “irregular and rugged 
terrain,” ignoring completely the 
showings required by the MSD. The 
statements on cost are also 
unsupported. Custom’s waiver request 


' James Edwin Walley d/b/a Auto Phone 
Company, Mimeo 10548, File No. 21248-CD-P-6-77, 
released November 14, 1980 (Com. Car. Bur.). 

* Public Service Associates, Inc., Mimeo 00355, 
File No. 20017~CD-MP-1-81, released September 15, 
1981 (Com. Car. Bur.). 

5 File No. 21774~CD-P-6-79. The frequencies were 
454.025, 454.075, and 454.325 MHz. 

* “The frequency granted was 454.025 MHz. In a 
later MSD action dated March 28, 1980, on a Petition 
for Reconsideration, the other two frequencies were 
granted, with no waiver of § 22.505. 
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does not meet MSD standards for 
granting such a waiver. Moreover, we 
are unable to understand Custom’s 
assertion that “a new service could 
effectively be created,” since Custom 
already has three 450 MHz frequencies 
at the proposed location all authorized 
to operate within Section 22.505 height- 
power requirements. We therefore deny 
Custom’s request for a waiver of Rules 
Section 22.505. 

6. Accordingly, it is ordered that the 
Petition to Deny, filed by Western Radio 
Communications in File No. 22614—CD- 
P-(1)-82 is granted in part and is denied 
in part, to the extent noted here. 

7. It is further ordered, that pursuant 
to Section 309({e) of the Communications 
Act of 1934, as amended, the 
applications of Rocky Mountain 
Communications d/b/a Custom Radio, 
Inc. (File No. 22664-CD-P-(1)-82) and 
Western Radio Communications (File 
No. 21550-CD-P-(1)-82) are designated 
for hearing in a consolidated proceeding 
upon the following issues: 

(a) To determine on a comparative 
basis, the nature and extent of service 
proposed by each applicant, including 
the rates, charges, maintenance, 
personnel, practices, classifications, 
regulations, and facilities pertaining 
thereto; 

(b) To determine on a comparative 
basis, the areas and populations that 
each applicant will serve within the 
prospective interference-free area 
within the 39 dBu contours,* based upon 
the standard set forth in § 22.50(a) of the 
Commission’s rules,’ and to determine 
the relative demand for the proposed 
service in said areas; and 

(c) To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, what disposition of the 
referenced applications would best 
serve the public interest, convenience, 
and necessity. 

8. It is further ordered, That the 
hearing shall be held at a time and place 
and before an Administrative Law Judge 
to be specified in a subsequent Order. 


547 U.S.C. 309(e) 

*For the purpose of this proceeding, the 
interference-free area is defined as the area within 
the 39 dBu contour as calculated from § 22.504, in 
which the ratio of desired-to-undesired signal is 
equal to or greater than R in FCC Report No. R- 
6404, equation 8. 

7 Section 22.504(a) of the Commission's rules and 
regulations describes a field strength contour of 39 
decibels above one microvolt per meter as the limits 
of the reliable service area for base stations 
engaged in two-way communications service on 
frequencies in the 450 MHz band. Propagation data 
set forth in § 22.504{b) are the proper bases for 
establishing the location of service contours F(50,50) 
for the facilities involved in this proceeding. (The 
applicants should consult with the Bureau counsel 
with the goal of reaching joint technical exhibits.) 


9. It is further ordered, That the Chief, 
Common Carrier Bureau, is made a 
party to the proceeding. 

10. It is further ordered, That the 
applicants shall file written notices of 
appearances under § 1.221(c) of the 
Commission’s rules within 20 days of 
the release date of this Order. 

11. The Secretary shall cause a copy . 
of this Order to be published in the 
Federal Register. 

William F. Adler, 

Chief, Mobile Services Division, Common 
Carrier Bureau. 

[FR Doc. 82-20503 Filed 7-28-82; 8:45 am] 

BILLING CODE 6712-01-M 


{BC Docket No. 82-406; File No. BPH- 
810819BP, etc.] 


Twin | Entertainment, Inc., et al.; 
Designating Applications for 
Consolidated Hearing on Stated Issues 


In re Applications of Twin I 
Entertainment, Inc., Fowler, Indiana, 
Req: 98.3 MHz, Channel 252, 3 kW 
(H&V), 199 feet; BC Docket No. 82-406, 
File No. BPH-810819BP; Sandra Sue 
Hertel and Francis E. Hertel, Earl Park, 
Indiana, Req: 98.3 MHz, Channel 252, 3 
kW (H&V), 300 feet; BC Docket No. 82- 
407, File No. BPH-810302AK; William 
W. Isham, Stephen B. Miller, James S. 
Isham, and Nieves Lindner, d/b/a 
Benton County Broadcasting Co., 
Fowler, Indiana, Req: 98.3 MHz, Channel 
252, 3 kW (H&V), 300 feet; BC Docket 
No. 82-408, File No. BPH-810819AT; for 
construction permit for a new FM 
station. 


Hearing Designation Order 


Adopted: July 9, 1982. 
Released: July 22, 1982. 


1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 
delegated authority, has under 
consideration the above-captioned 
mutually exclusive applications filed by 
Twin I Entertainment, Inc. (Twin J), 
Sandra Sue Hertel and Francis E. Hertel 
(Hertel), and William W. Isham, Stephen 
B. Miller, James S. Isham, and Nieves 
Lindner, d/b/a Benton County 
Broadcasting Co. (BCB). 

2. Twin I. Applicant does not set forth 
the make, type number, or rated power 
of the transmitter proposed to be used. 
Thus, we can not determine whether the 
applicant proposes to use a transmitter 
which is tupe-approved or acceptable 
pursuant to Section 73.1660 of the 
Commission's Rules. Accordingly, 
applicant will be required to amend its 
application to supply information about 
its proposed transmitter. 
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3. Hertel. Hertel estimates that $25,250 
will be required to construct the 
proposed station and operate for three 
months, itemized as follows: 

Equipment 


Miscellaneous... 
Operating costs 


Applicant states that it has some 
equipment on hand and that it intends to 
trade the broadcast engineering services 
of Francis Hertel for the rest of the 
equipment. However, applicant has not 
identified what equipment it now 
possesses or shown that this method of 
obtaining equipment will be successful. 
Thus, although Hertel has demonstrated 
the availability of $30,899 in net liquid 
assets,’ its equipment costs cannot be 
determined. 

4. BCB. Analysis of the financial data 
submitted by BCB reveals that $135,990 
will be required to construct the 
proposed station and operate for three 
months, itemized as follows: 


$78,489 
0 1 


5,000 
24,000 


BCB plans to finance construction and 
operation with the following funds: up to 
$150,000 from partner William W. Isham 
and up to $100,000 from partner James S. 
Isham. However, their financial 
statements do not show sufficient net 
liquid assets to meet BCB’s requirement 
since both have failed to demonstrate 
that their real and personal property can 
be relied upon to provide a readily 
available source of funds. Thus, with 
regard to William W. Isham, no assets 
are shown to be available, while with 
regard to James S. Isham, only $22,650 is 
shown to be available. 

5. However, although the financial 
standards are unchanged, the 
Commission has changed the 
application form to require only 
certification as to financial 
qualifications. Accordingly, Hertel and 
BCB will be given 30 days from the date 
of mailing of this Order to review their 
financial proposals in light of 
Commission requirements, to make any 
changes that may be necessary, and, if 
appropriate, to submit a certification to 
the Administrative Law Judge in the 


‘Hertel has failed to demonstrate that its real and 
personal property can be relied upon to provide a 
readily available source of funds. Nor can it be 
given credit for “projected income” from another 
business. 
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manner called for in revised Section II, 
Form 301, as to their financial 
qualifications. If Hertel or BCB cannot 
make the required certification, it shall 
so advise the Administrative Law Judge 
who shall then specify an appropriate 
issue. Minority Broadcasters of East St. 
Louis, Inc., BC Docket No. 82———. 

6. The respective proposals, although 
for different communities, would serve 
substantial areas in common. 
Consequently, in addition to 
determining, pursuant to Section 307(b) 
of the Communications Act of 1934, as 
amended, which of the proposals would 
better provide a fair, efficient and 
equitable distribution of radio service, a 
contingent comparative issue will also 
be specified. 

7. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. However, since the proposals 
are mutually exclusive, they must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below. 

8. Accordingly, it is ordered, That, 
pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent Order, upon 
the following issues: 

(1) To determine the areas and 
populations which would receive 
primary aural service (1 mV/m or 
greater) from the applicants and the 
availability of other primary service to 
such areas and populations. 

(2) To determine, in light of Section 
307(b) of the Communications Act of 
1934, as amended, which of the 
proposals would best provide a fair, 
efficient and equitable distribution of 
radio service. 

(3) To determine, in the event it is 
concluded that a choice between the 
applications should not be based solely 
on considerations relating to Section 
307(b), which of the proposals would, on 
a comparative basis, best serve the 
public interest. 

(4) To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications, if any, should be granted. 

9. It is further ordered, That Twin I 
Entertainment, Inc. file the amendment 
specified in paragraph 2 within 30 days 
of the release of this Order 

10. It is further ordered, That Sandra 
Sue Hertel and Francis E. Hertel and 
William W. Isham,-Stephen B. Miller, 
James S. Isham, and Nieves Lindner, d/ 
b/a Benton County Broadcasting Co. 
shall submit a financial certification in 
the form required by Section III, F.C.C. 


Form 301, or advise the Administrative 
Law Judge that the certification cannot 
be made, as may be appropriate, within 
30 days of the mailing of this Order. 

11. It is further ordered, That to avail 
themselves of the opportunity to be 
heard, the applicants herein shall, 
pursuant to § 1.221(c) of the 
Commission's Rules, in person or by 
attorney, within 20 days of the mailing 
of this Order, file with the Commission 
in triplicate a written appearance stating 
an intention to appear on the date fixed 
for the hearing and to present evidence 
of the issues specified in this Order. 

12. It is further ordered, That the 
applicants herein shall, pursuant to 
Section 311{a}(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission’s rules, give notice of 
the hearing (either individually or, if 
feasible and consistent with the Rules, 
jointly) within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the rules. 


Federal Communications Commission. 
Larry D. Eads, 

Chief, Broadcast Facilities Division, 
Broadcast Bureau. 

{FR Doc. 62-20509 Filed 7-28-82; 8:45 am] 

BILLING CODE 6712-01-M 


Telecommunications Industry 
Advisory Group (TIAG); Auditing and 
Regulatory Subcommittee; Meeting 


Pursuant to Section 10{a)(2) of the 
Féderal Advisory Committee Act (Pub. 
L. 92-463), notice is hereby given of a 
meeting of the Telecommunications 
Industry Advisory Group’s (TIAG) 
Auditing and Regulatory Subcommittee 
scheduled to meet on Tuesday, August 
17, 1982. The meeting will be held at 9 
a.m. in Hearing Room Two (24th Floor) 
of the New York State Public Service 
Commission offices located at Two 
World Trade Center, New York, New 
York, and will be open to the public. The 
agenda is as follows: 

I. General Administrative Matters 
II. Discussion of Major Aspects of GAAP and 

Their Impact on Regulated Enterprises 
Ill. Preliminary Analysis of GAAP as it 

Applies to USOA 
IV. Further Assignment of Tasks 
V. Other Business 
VI. Presentation of Oral Statements 
VII. Adjournment 


With prior approval of Subcommittee 
Chairman Hugh A. Gower, oral 
statements, while not favored or 
encouraged, may be allowed if time 
permits and if the Chairman determines 
that an oral presentation is conducive to 
the effective attainment of 
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Subcommittee objectives. Anyone not a 
member of the Subcommittee and 
wishing to make an oral presentation 
should contact Mr. Gower (404/658— 
1776) at least five days prior to the 
meeting date. 

William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

[FR Doc. 82-2051 Filed 7-28-82; 8:45 am 

BILLING CODE 6712-01-M 


FEDERAL HOME LOAN BANK BOARD 
[No. AC-179] 


Bell Savings Association of Texas, 
Belton, Texas; Final Action Approval of 
Post-Approval Amendments to Mutual- 
to-Stock Conversion Application 


Dated: July 26, 1982. 


Notice is hereby given that on July 22, 
1982, the General Counsel of the Federal 
Home Loan Bank Board (“Board”) acting 
pursuant to authority delegated to him 
by the Board, approved Post-Approval 
Amendment No. 1 to the mutual-to-stock 
conversion application of Bell Savings 
Association of Texas, Belton, Texas 
(“Association”). The application had 
been approved by the Board by 
Resolution No. 80-580, dated September 
5, 1980. Copies of the application and all 
amendments thereto are available for 
inspection at the Secretariat of the 
Board, 1700 G Street NW., Washington, 
D.C. 20552, and at the Office of the 
Supervisory Agent, Federal Home Loan 
Bank of Little Rock, 1400 Tower 
Building, Little Rock, Arkansas 72201. 


By the Federal Home Loan Bank Board. 
J. J. Finn, 
Secretary. 
[FR Doc. 82-20541 Filed 7-28-82; 8:45 am] 
BILLING CODE 6720-01-M 





FEDERAL RESERVE SYSTEM 


Acquisition of Bank Shares by Bank 
Hoiding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3(a)(3) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)).. 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 





32792 


address indicated for that application. 
Any comment on an application that 
requests a hearing mustincludea __ 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. Bank of Virginia Company, 
Richmond, Virginia; to acquire 21.2 
percent of the voting shares or assets of 
The Bank of Vienna, Vienna, Virginia. 
Comments on this application must be 
received not later than August 23, 1982. 

B. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Finlayson Bancshares, Inc., 
Finlayson, Minnesota; to acquire 80 
percent or more of the voting shares of 
assets of Farmers State Bank of Russell, 
Russell, Minnesota. Comments on this 
application must be received not later 
than August 23, 1982. 

C. Secretary, Board of Governors of 
the Federal Reserve System, 
Washington, D.C. 20551: 

1. Texas Commerce Bancshares, Inc., 
Houston, Texas; to acquire 100 percent 
of the voting shares or assets of Texas 
Commerce Bank-Greens Crossing, 
National Association, Houston, Texas, a 
proposed new bank. This application 
may be inspected at the Federal Reserve 
Bank of Dallas. Comments on this 
application must be received not later 
than August 23, 1982. 


Board of Governors of the Federal Reserve 
System, July 23, 1982. 
Dolores S. Smith, 
Assistant Secretary of the Board. 
{FR Doc. 82-20502 Filed 7-28-82; 8:45 am] 
BILLING CODE 6210-01-M 


Arizona Bancwest Corp.; Formation of 
Bank Holding Company 


Arizona Bancwest Corporation, 
Phoenix, Arizona, has applied for the 
Board's approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 100 per 
cent of the voting shares of the 
successor by merger to The Arizona 
Bank, Phoenix, Arizona. The factors that 
are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1842(c)). 

Arizona Bancwest Corporation, 
Phoenix, Arizona, has also applied. 
pursuant to section 4(c)(8) of the Bank 


Holding Company Act (12 U.S.C. 
1843(c)(8)) and 225.4(b)(2) of the Board’s 
Regulation Y (12 CFR 225.4(b)(2)), for 
permission to acquire voting shares of 
Bancwest Life Insurance Company, 
Phoenix, Arizona. 

Applicant states that the proposed 
subsidiary would underwrite and 
reinsure credit-related life, accident, and 
health insurance. These activities would 
be performed from offices of Applicant’s 
subsidiary in Phoenix Arizona, and the 
geographic area to be served is the State 
of Arizona. Such activities have been 
specified by the Board in 225.4(a) of 
Regulation Y as permissible for bank 
holding companies, subject to Board 
approval of individual proposals in 
accordance with the procedures of 
§ 225.4(b). 

Interested persons may express their 
views on the question. whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would; be aggrieved by 
approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of San 
Francisco. 

Any views or requests for hearing 
should be submitted in writing and 
received by the Reserve Bank not later 
than August 23, 1982. 

Board of Governors of the Federal Reserve 
System, July 23, 1982. 

Dolores S. Smith, 

Assistant Secretary of the Board. 
[FR Doc. 82-20500 Filed 7-28-82; 8:45 am] 
BILLING CODE 6210-01-M 


Bank Holding Companies; Proposed 
de Novo Nonbank Activities 


The bank holding companies listed in 
this notice have applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8) and 
§ 225.4(b)(1) of the Board’s Regulation Y 
(12 CFR 225.4(b)(1), for permission to 
engage de nova (or continue to engage in 
an activity earlier commenced de novo). 
directly or indirectly, solely in the 
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activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 

With respect to each application, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices.” Any 
comment on an application that requests 
a hearing must include a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of that proposal. 

Each application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated 
for that application. Comments and 
requests for hearings should identify 
clearly the specific application to which 
they relate, and should be submitted in 
writing and received by the appropriate 
Federal Reserve Bank not later than the 
date indicated for each application. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President), 33 
Liberty Street, New York, New York 
10045. 

1. Citicorp, New York, New York (sale 
of travelers checks; Texas): To engage 
through a de novo office of its 
subsidiary, Citicorp (USA), Inc., in the 
sale of travelers checks. The de novo 
office would be located at the Houston 
Intercontinental Airport, Houston, Texas 
and would serve individuals at the 
airport. Comments on this application 
must be received not later than August 
23, 1982. 

2. Citicorp, New York, New York (sale 
of travelers checks; Florida): To engage 
through a de novo office of its 
subsidiary, Citicorp (USA), Inc., in the 
sale of travelers checks. The de novo 
office would be located at the Miami 
International Airport, Miami, Florida 
and would serve individuals at the 
airport. Comments on this application 
must be received not later than August 
23, 1982. 

3. Irving Bank Corporation, New York, 
New York (insurance activities; New 
York): To engage through its de novo 
subsidiary, Irving Life Insurance 
Company, organized under Arizona law, 
in the underwriting, as reinsurer, of 
credit life insurance and credit accident 
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and health insurance directly related to 
extensions of credit by subsidiaries of 
Irving Bank Corporation. These 
activities would be conducted from the 
office of the Irving Life Insurance 
Company in Phoenix, Arizona, serving 
the customers of Irving Bank 
Corporation subsidiaries throughout the 
State of New York. Comments on this 
application must be received not later 
than August 23, 1982. 

4. Manufacturers Hanover 
Corporation, New York, New York 
(expansion of service area; Texas): To 
expand the service area of 
Manufacturers Hanover Mortgage 
Corporation (“MHMC”) located in 
Houston, Texas, MHMC engages in the 
activities of arranging, making or 
acquiring for its own account or for the 
account of others loans and other 
extensions of credit such as would be 
made or acquired by a mortgage 
company; servicing such loans and other 
extensions of credit; and acting as agent 
or broker for the sale of credit life 
insurance and credit accident and 
health insurance relating to such loans 
and other extensions of credit. MHMC 
presently serves customers in 
Montgomery, Harris, Fort Bend, 
Galveston, and Brazoria Counties, 
Texas. MHMC will continue to serve 
these customers and proposes to expand 
the service area to include Chambers 
and Waller Counties, Texas. Comments 
on this application must be received not 
later than August 23, 1982, 

5. Manufacturers Hanover 
Corporation, New York, New York 
(expansion of service area; Texas): To 
expand the service area of 
Manufacturers Hanover Mortgage 
Corporation (“MHMC”) located in 
Humble, Texas. MHMC engages in the 
activities of arranging, making, or 
acquiring for its own account or for the 
account of others loans and other 
extensions of credit such as would be 
made or acquired by a mortgage 
company; servicing such loans and other 
extensions of credit; and acting as agent 
or broker for the sale of credit life 
insurance and credit accident and 
health insurance relating to such loans 
and other extensions of credit. MHMC 
presently serves customers in Harris, 
Montgomery, Liberty, Polk, and Walker 
Counties, Texas. MHMC will continue to 
serve these customers and proposes to 
expand the service area to include 
Galveston, Chambers, Jefferson, Hardin, 
Austin, Orange, and San Jacinto 
Counties, Texas. Comments on this 
application must be received not later 
than August 23, 1982. 

6. Manufacturers Hanover 
Corporation, New York, New York 


(expansion of service area; Minnesota): 
To expand the service area of 
Manufacturers Hanover Mortgage 
Corporation (“MHMC”) located in St. 
Louis Park, Minnesota. MHMC engages 
in the activities of arranging, making, or 
acquiring for its own account or for the 
account of others loans and other 
extensions of credit such as would be 
made or acquired by a mortgage 
company; servicing such loans and other 
extensions of credit; and acting as agent 
or broker for the sale of credit life 
insurance and credit accident and 
health insurance relating to such loans 
and other extensions of credit. MHMC 
presently serves customers in Anoka, 
Carver, Dakota, Hennepin, Ramsey, 
Scott, Chicago, and Wright Counties, 
Minnesota. MHMC will continue to 
service these customers and proposes to 
expand the service area to include 
Sherburne County, Minnesota. 
Comments on this application must be 
received not later than August 23, 1982. 


7. Manufacturers Hanover 
Corporation, New York, New York 
(expansion of service area; Illinois): To 
expand the service area of 
Manufacturers Hanover Mortgage 
Corporation (“MHMC”) located in Oak 
Lawn, Illinois. MHMC engages in the 
activities of arranging, making, or 
acquiring for its own account or for the 
account of others loans and other 
extensions of credit such as would be 
made or acquired by a mortgage 
company; servicing such loans and other 
extensions of credit; and acting as agent 
or broker for the sale of credit life 
insurance and credit accident and 
health insurance relating to such loans 
and other extensions of credit. MHMC 
presently serves customers in Cook, 
Will, and Dupage Counties, Illinois. 
MHMC will continue to serve these 
customers and proposes to expand the 
service area to include Lake County, 
Illinois, Comments on this application 
must be received not later than August 
23, 1982. 


8. Manufacturers Hanover 
Corporation, New York, New York 
(expansion of service area; Ohio): To 
expand the service area of 
Manufacturers Hanover Corporation 
(“MHMC”) located in Dayton, Ohio. 
MHMC engages in the activities of 
arranging, making, or acquiring for its 
own account or for the account of others 
loans and other extensions of credit 
such as would be made or acquired by a 
mortgage company; servicing such loans 
and other extensions of credit; and 
acting as agent or broker for the sale of 
credit life insurance and credit accident 
and health insurance relating to such 


32793 


loans and other extensions of credit. 
MHMC presently serves customers in 
Montgomery, Greene, and Warren 
Counties, Ohio. MHMC will continue to 
serve these customers and proposes to 
expand the service area to include 
Clarke, Preble, Darke, Miami, and Butler 
Counties in Ohio, and Fayette, 
Randolph, and Union Counties in 
Indiana. Comments on this application 
must be received not later than August 
23, 1982. 

9. Manufacturers Hanover 
Corporation, New York, New York 
(expansion of service area; Florida): To 
expand the service area of 
Manufacturers Hanover Mortgage 
Corporation (“MHMC”) located in St. 
Petersburg, Florida. MHMC engages in 
the activities of arranging, making, or 
acquiring for its own account or for the 
account of others loans and other 
extensions of credit such as would be 
made or acquired by a mortgage 
company; servicing such loans and other 
extensions of credit; and acting as agent 
or broker for the sale of credit life 
insurance and credit accident and 
health insurance relating to such loans 
and other extensions of credit. MHMC 
presently serves customers in Pinellas, 
Hillsborough and Pasco Counties, 
Florida. MHMC will continue to serve 
these customers and proposes to expand 
the service area to include Sarasota, 
Orange, Sinacola and Manatee 
Counties, Florida. Comments on this 
application must be received not later 
than August 23, 1982. 

B. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President), 400 Sansome Street, San 
Francisco, California 94120: 


1. Wells Fargo & Company, San 
Francisco, California (finance activities; 
nationwide): Proposes to engage de novo 
through its subsidiary Wells Fargo Ag 
Credit in Spokane, Washington, in the 
following activities, to the extent 
permissible under applicable state laws 
or regulations: making loans and 
extensions of credit primarily to 
corporations, individuals or partnerships 
engaged in agricultural production, 
distribution, processing, or other 
agricultural activities; servicing the 
loans or extensions of credit described 
above including loan participations with 
other lenders. Activities conducted in 
Spokane, Washington, would serve the 
entire United States, however, will 
primarily focus on Washington, Oregon, 
Idaho, California and Nevada. 
Comments on this application must-be 
received not later than August 23, 1982. 
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Board of Governors of the Federal Reserve 
System, July 23, 1982. 
Dolores S. Smith, 
Assistant Secretary of the Board. 
[FR Doc. 82-20498 Filed 7-28-82; 8:45 am] 
BILLING CODE 6210-01-M 


Formation of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3(a)(1) of the Bank Holding 
Company Act (12 U.S.C. 1842(a)(1)) to 
become bank holding companies by 
acquiring voting shares and/or assets of 
a bank. The factors that are considered 
in acting on the applications are set 
forth in section 3{c) of the Act (12 U.S.C. 
1842{c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of 
Philadelphia (Thomas K. Desch, Vice 
President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105: 

1. Palm Bancorp, Palmerton, 
Pennsylvania; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of The First National Bank 
of Palmerton, Palmerton, Pennsylvania. 
Comments on this application must be 
received not later than August 23, 1982. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Citizens Michiana Financial 
Corporation, Michigan City, Indiana; to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares (less directors’ qualifying shares) 
of the successor by merger to Citizens 
Bank of Michigan City, Indiana, 
Michigan City, Indiana. Comments on 
this application must be received not 
later than August 23, 1982. 

C. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Glendive Bancorporation, Inc., 
Glendive, Montana; to become a bank 
holding company by acquiring at least 
83.1 percent of the voting shares of First 
Fidelity Bank, Glendive, Montana. 


Comments on this application must be 
received no later than August 23, 1982. 

D. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Assistant Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. American Heritage Bancorp. Inc., El 
Reno, Oklahoma; to become a bank 
holding company by acquiring at least 
80 percent of the voting shares of 
American Heritage Bank, E] Reno, 
Oklahoma. Comments on this 
application must be received not later 
than August 23, 1982. 

2. Webbers Falls Bancorp, Inc., 
Webbers Falls, Oklahoma; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Webbers 
Falls State Bank, Webbers Falls, 
Oklahoma. Comments on this 
application must be received not later 
than August 23, 1982. 

Board of Governors of the Federal Reserve 
System, July 23, 1982. 

Dolores S. Smith, 

Assistant Secretary of the Board. 
[FR Doc. 82-20501 Filed 7-28-62; 8:45 am] 
BILLING CODE 6210-01-M 


FEDERAL TRADE COMMISSION 


Early Termination of the Waiting 
Period of the Premerger Notification 
Rules; Robert E. Riordan 


AGENCY: Federal Trade Commission. 


ACTION: Granting of request for early 
termination of the waiting period of the 
premerger notification rules. 


SUMMARY: Robert E. Riordan is granted 


early termination of the waiting period 
provided by law and the premerger 
notification rules with respect to the 
proposed acquisition of all voting 
securities of LH] Publishing Inc. The 
grant was made by the Federal Trade 
Commission and the Assistant Attorney 
General in charge of the Antitrust 
Division of the Department of Justice in 
response to a request for early 
termination submitted by Robert E. 
Riordan. Neither agency intends to take 
any action with respect to this 
acquisition during the waiting period. 
EFFECTIVE DATE: July 16, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Roberta Baruch, Senior Attorney, 
Premerger Notification Office, Bureau of 
Competition, Room 303, Federal Trade 
Commission, Washington, D.C. 20580, 
(202) 523-3894. 

SUPPLEMENTARY INFORMATION: Section 
7A of the Clayton Act, 15 U.S.C. 18a, as 
added by Title Il of the Hart-Scott- 
Rodino Antitrust Improvements Act of 
1976, requires persons contemplating 
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certain mergers or acquisitions to give 
the Commission and Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

By direction of the Commission. 
Carol M. Thomas, 
Secretary. 
[FR Doc. 82-20600 Filed 7-28-82; 8:45 amj 
BILLING CODE 6750-01-M 


Early Termination of the Waiting 
Period of the Premerger Notification 
Rules; Buffalo Savings Bank 


AGENCY: Federal Trade Commission. 


ACTION: Granting of request for early 
termination of the waiting period of the 
premerger notification rules. 


SUMMARY: Buffalo Savings Bank is 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules with respect 
to the proposed acquisition of certain 
assets of Centran Corporation. The grant 
was made by the Federal Trade 
Commission and the Assistant Attorney 
General in charge of the Antitrust 
Division of the Department of Justice in 
response to a request for early - 
termination submitted by both parties. 
Neither agency intends to take any 
action with respect to this acquisition 
during the waiting period. 


EFFECTIVE DATE: July 16, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Roberta Baruch, Senior Attorney, 
Premerger Notification Office, Bureau of 
Competition, Room 303, Federal Trade 
Commission, Washington, D.C. 20580 
(202) 523-3894. 


SUPPLEMENTARY INFORMATION: Section 
7A of the Clayton Act, 15 U.S.C. 18a, as 
added by Title II of the Hart-Scott- 
Rodino Antitrust Improvements Act of 
1976, requires persons contemplating 
certain mergers or acquisitions to give 
the Commission and Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 
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By direction of the Commission. 
Carol M. Thomas, 
Secretary. 
[FR Doc. 82-20601 Filed 7-28-82; 8:45 am| 
BILLING CODE 6570-01-M 


GENERAL SERVICES 
ADMINISTRATION 


(GSA Bulietin FPR 57] 


Federal Procurement 


July 19, 1982. 

To: Heads of Federal agencies. 

Subject: Current interest rate of 15% 
percent under Public Law 92-41. 


1. Purpose. This bulletin provides, for 
the information of executive agencies, 
the current interest rate established by 
the Secretary of the Treasury under 
Public Law 92-41 (85 Stat. 97) for the 
Renegotiation Board. 

2. Expiration date. This bulletin 
expires December 31, 1982, unless 
sooner revised or superseded. 

3. Background. The interest rate 
determined by the Secretary of the 
Treasury, as requierd by Pub. L. 92-41 
for Renegotiation Act purposes, has 
been applied to various interest 
payment requirements in the FPR. The 
following sections in the FPR include a 
reference to this interest rate: §§ 1- 
3.1204-1, 1-3.1204—2, 1-7.203-15, 1-8.212- 
1(f), 1-8.701, 1-8.702, 1-8.703, 1-8.704-1, 
1-8.706, 1-8.804-2{b), 1-8.806-4, 1-30.403, 
1-30.414-2(k)}(2), 1-30.414-2(n}(3), and 
FPR Temporary Regulation 55, dated 
May 23, 1980, (45 FR 35815, May 28, 
1980). 

4. Current interest rate, The Secretary 
of the Treasury has established an 
interest rate of 15% (15.500) percent as 
applicable to the 6-month period 
beginning July 1, 1962, and ending 
December 31, 1982. 

William B. Ferguson, 

Acting Assistant Administrator for 
Acquisition Policy. 

{FR Doc. 62~20594 Filed 7-26-82; 845 am] 
BILLING CODE 6820-61-M 


a 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Caddo Tribe; Plan for the Use and 
Distribution of Caddo Tribe Judgment 
Funds in Docket 226 Before the United 
States Court of Claims 


July 9, 1982. 

This notice is published in exercise of 
authority delegated by the Secretary of 
the Interior to the Assistant Secretary 
for Indian Affairs by 209 DM 8. 


The Act of October 19, 1973 (Pub. L. 
93-134, 87 Stat. 466), requires that a plan 
be prepared and submitted to Congress 
for the use or distribution of funds 
appropriated to pay a judgment of the 
Indian Claims Commission or Court of 
Claims to any Indian tribe. Funds were 
appropriated on March 25, 1981, in 


satisfaction of the award granted to the © 


Caddo Tribe in United States Court of 
Claims Decket 226. The plan for the use 
and distribution of the funds was 
submitted to the Congress with a letter 
dated December 7, 1961, and was 
received (as recorded in the 
Congressional Record) by the House of 
Representatives on January 25, 1982, and 
by the Senate on January 26, 1982. The 
plan became effective on April 25, 1982, 
as provided by Section 5 of the 1973 Act 
since Congress did not adopt a 
resolution disapproving it. 

The plan reads as follows: 

“The funds appropriated on March 25, 
1981, in satisfaction of an award granted 
to the Caddo Tribe of Indians in Docket 
226 before the United States Court of 
Claims, less attorney fees and litigation 
expenses, and including all interest and 
investment income accrued, shall be 
used and distributed as provided herein. 


Per Capita Payment Aspect 


The Caddo Tribe of Indians’ latest 
approved membership roll shall be 
brought current under procedures 
enacted by the tribe and approved by 
the Secretary of the Interior and in 
accordance with the criteria in Article 
Ill, Sections 1 through 7 of the tribe’s 
constitution, to include all eligible 
members born on or prior to and living 
on the effective date of this plan. 
Subsequent to the preparation and 
approval of the membership roll, the 
Secretary of the Interior (hereinafter 
‘Secretary’) shall make a per capita 
distribution of eighty (80) percent of the 
funds, in a sum as equal as possible, to 
each tribal enrollee. 

The per capita shares of living 
competent adults shall be paid directly 
to them. The per capita shares of legal 
incompetents shall be handled pursuant 
to 25 CFR 115.5. The per capita shares of 
minors shall be handled pursuant to 25 
CFR 87.10 (a) and (b)(1) and 115.4 (25 
CFR Part 104 redesignated to 25 CFR 
Parts 115 and 25 CFR 60 to 87, as 
published in the Federal Register of 
March 30, 1982, page 13327). The per 
capita shares of deceased individual 
beneficiaries shall be determined and 
distributed in accordance with 43 CFR 
Part 4, subpart D. 


Programming Aspect 


Twenty (20) percent of the funds shall 
be invested either in a private 
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investment program, the terms of which 
shall be subject to the approval of the 
Secretary, or by the Secretary pursuant 
to the provisions of 25 U.S.C. 162a. The 
income plus interest accrued from the 
investment shall be made available for 
use in programs of social and economic 
benefits, as proposed in the tribe’s plan 
of operations and annual budget as 
recommended by the membership either 
under the terms of the private trust 
agreement or by approval of the 
Secretary. . 

The tribe may utilize portions of the 
principal funds in the programs for 
which investment income is budgeted or 
in any other programs as are proposed 
by the tribal membership either under 
the terms of the private investment 
agreement or by approval of the 
Secretary. 

The tribal membership shall have an 
opportunity for input in the development 
of all proposed programs and to discuss 
and take action upon them. The Tribal 
Council shall implement and administer 
the approved programs. 

None of the funds distributed per 
capita or held in trust under the 
provisions of this Act shall be subject to 
Federal or State income taxes, and the 
per capita payments shall not be 
considered as income or resources when 
determining the extent of eligibility for 
assistance under the Social Security 
Act.” 

Kenneth Smith, 

Assistant Secretary—Zindian Affairs. 
[FR Doc. 82-20564 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-02-™ 


Confederated Tribes of Warm Springs; 
Plan for the Use and Distribution of the 
Confederated Tribes of Warm Springs 
Judgment Funds in Docket 523-71 
Before the United States Court of 
Claims 


July 9, 1982, 

This notice is published in exercise of 
authority delegated by the Secretary of 
the Interior to the Assistant Secretary 
for Indian Affairs by 209 DM 8. 

The Act of October 19, 1973 (Pub. L. 
93-134, 87 Stat. 466), requires that a plan 
be prepared and submitted to Congress 
for the use or distribution of funds 
appropriated to pay a judgment of the 
Indian Claims Commission or Court of 
Claims to any Indian tribe. Funds were 
appropriated on March 27, 1981, in 
satisfaction of the award granted to the 
Confederated Tribes of Warm Springs in 
United States Court of Claims Docket 
523-71. The plan for the use and 
distribution of the funds was submitted 
to the Congress with a letter dated 
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December 17, 1981, and was received (as 
recorded in the Congressional Record) 
by the House of Representatives on 
January 25, 1982, and by the Senate on 
January 26, 1982. The plan became 
effective on April 25, 1982, as provided 
by Section 5 of the 1973 Act since 
Congress did not adopt a resolution 
disapproving it. 

The plan reads as follows: 

“The funds appropriated on March 27, 
1981, in satisfaction of the award 
granted to the Confederated Tribes of 
Warm Springs Reservation in Docket 
523-71 before the United States Court of 
Claims, less attorney fees and litigation 
expenses, and including all interest and 
investment income accrued, shall be 
invested by the Secretary of the Interior 
and the principal and interest and 
investment income accrued shall be 
available for expenditure by the tribal 
governing body on an annual budgetary 
basis, subject to the approval of the 
Secretary, for tribal operations. 

Any such funds used for social or 
economic programs shall not be subject 
to Federal or State income taxes or be 
considered income or resources in 
determining eligibility for assistance 
under the Social Security Act.” 

John W. Fritz, 

Deputy Assistant Secretary—Indian Affairs 
(Operations). 

[FR Doc. 82-20574 Filed 7-28-82; 8:45 am] 

BILLING CODE 4310-02-M 


Wichita Tribe; Plan for the Use and 
Distribution of Wichita Tribe Judgment 
Funds in Docket 375 Before the United 
States Court of Claims 


July 9, 1982. 


This notice is published in exercise of 
authority delegated by the Secretary of 
the Interior to the Assistant Secretary 
for Indian Affairs by 209 DM 8. 

The Act of October 19, 1973 (Pub. L. 
93-134, 87 Stat. 466), requires that a plan 
be prepared and submitted to Congress 
for the use or distribution of funds 
appropriated to pay a judgment of the 
Indian Claims Commission or Court of 
Claims to any Indian tribe. Funds were 
appropriated on March 25, 1981, in 
satisfaction of the award granted to the 
Wichita Tribe in United States Court of 
Claims Docket 375. The plan for the use 
and distribution of the funds was 
submitted to the Congress with a letter 
dated December 7, 1981, and was 
received (as recorded in the 
Congressional Record) by the House of 
Representatives on January 25, 1982, and 
by the Senate on January 26, 1982. The 
plan became effective on April 25, 1982, 
as provided by section 5 of the 1973 Act 


since Congress did not adopt resolution 
disapproving it. 

The plan reads as follows: 

“The funds appropriated on March 25, 
1981, in satisfaction of an award granted 
to the Wichita and Affiliated Tribes 
(Keechi, Waco and Tawakonie) in 
Docket 375 before the United States 
Court of Claims, less attorney fees and 
litigation expenses, and including all 
interest and investment income accrued, 
shall be used and distributed as 
provided herein. 


Per Capita Payment Aspect 


The Wichita and Affiliated Tribes’ 
(Keechi, Waco and Tawakonie) 
membership roll shall be brought current 
under the enrollment procedures as 
provided for in the Tribe’s Governing 
Resolution adopted May 8, 1961, and 
amended on May 21, 1977, to include all 
eligible members born on or prior to and 
living on the effective date of this plan. 
Subsequent to the preparation and 
approval of the membership roll, the 
Secretary of the Interior (hereinafter 
‘Secretary’) shall make a per capita 
distribution of eighty (80) percent of the 
judgment funds, in a sum as equal as 
possible, to each tribal enrollee. 
Programing Aspect 

Twenty (20) percent of the funds, and 
any shares remaining after per capita 
payment provided above, shall be 
invested by the Secretary pursuant to 
the provisions of 25 U.S.C. 162a. The 
invested funds, including the interest 
and investment income accrued, shall be 
made available for use on a budgetary 
basis in programs of social and 
economic benefits, as proposed in the 
tribe’s plan of operation as 
recommended by the membership and 
subject to the approval of the Secretary. 

The tribal membership shall have an 
opportunity for input the in development 
of all proposed programs and to discuss 
and take action upon them. The Tribal 
Council shall implement and administer 
the approved programs. 


General Provisions 


The per capita shares of living 
competent adults shall be paid directly 
to them. The per capita shares of legal 
incompetents shall be handled pursuant 
to 25 CFR 115.5. The per capita shares of 
minors shall be handled pursuant to 25 
CFR 87.10{a) and (b)(1) and 115.4 (25 
CFR Part 104 redesignated to 25 CFR 
115, and 25 CFR 60 to 87, as published in 
Federal Register of March 30, 1982, page 
13327). The per capita shares of 
deceased individual beneficiaries shall 
be determined and distributed in 
accordance with 43 CFR Part 4, subpart 
D. 
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None of the funds distributed per 
capita or held in trust under the 
provisions of this Act shall be subject to 
Federal or State income taxes, and the 
per capita payments shall not be 
considered as income or resources when 
determining the extent of eligibility for 
assistance under the Social Security 
Act.” 

Kenneth Smith, 

Assistant Secretary—Indian Affairs. 
[FR Doc. 82-20565 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-02-M 


Bureau of Land Management 
[Group 657] 


California; Filing of Plat of Survey 


July 21, 1982 

1. A plat of survey of the following 
described land accepted July 13, 1982, 
will be officially filed in the California 
State Office, Sacramento, California, 
immediately: 


Mount Diablo Meridian, California 


T. 46 N., R. 16 E. 
Section 17. 


2. This plat, representing the 
dependent resurvey of a portion of the 
boundaries of the Fort Bidwell Indian 
Reservation, a portion of the 
subdivisional lines, and Tract 44, in 
section 17, Township 46 North, Range 16 
East, Mount Diablo Meridian. 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open file and is 
available to the public for information 
only. 

4. This survey was executed to meet 
certain administrative needs of this 
Bureau and the Bureau of Indian Affairs. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief, Records & Data Management Section. 
{FR Doc. 82-20559 Filed 7-28-82; 8:45 am] 

BILLING CODE 4310-84-M 


[Group 717] 


California; Filing of Plat of Survey 


July 21, 1982. 

1. A plat of survey of the following 
described land accepted July 8, 1982, 
will be officially filed in the California 
State Office, Sacramento, California, 
immediately: 
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Mount Diablo Meridian, California 


T.11N., R. 3 W. 
Lot 37 


2. This plat, representing the 
dependent resurvey and survey of the 
Rumsey Rancheria in Lot 37 (Rancho 
Canada de Capay), Township 11 North, 
Range 3 West, Mount Diablo Meridian. 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open file and is 
available to the public for information 
only. 

4. This survey was executed to meet 
certain administrative needs of this 
Bureau and the Bureau of Inidan Affairs. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 
Chief, Records & Data Management Section 
[FR Doc. 82-20562 Filed 7-28-82; 8:45 amj 


[Group 750] 


California; Filing of Plat of Survery 


July 21, 1982. 

1. A plat of survey of the following 
described land accepted July 13, 1982, 
will be officially filed in the California 
State Office, Sacramento, California, 
immediately: 


Mount Diablo Meridian, California 


T. 32 N., R. 10 W. 
Section 12. 


2. This plat, representing the 
dependent resurvey of a portion of the 
east boundary and a portion of the 
subdivisional lines, and the survey of 
the subdivision of section 12, Township 
32 North, Range 10 West, Mount Diablo 
Meridian. : 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open file and is 
available to the public for information 
only. 

4. This survey was executed to meet 
certain administrative needs of this 
Bureau. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, 2800 Cottage 


Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief, Records & Data Management Section. 
[FR Doc. 82-20561 Filed 7-28-82; 8:45 am} 

BILLING CODE 4310-84-M 


[Group 761] 


California; Filing of Plat of Survey 


July 21, 1982. 

1. A plat of survey of the following 
described land accepted July 13, 1982, 
will be officially filed in the California 
State Office, Sacramento, California 
immediately: 


Mount Diablo Meridian, California 


T. 41 N., R. 7 W., 
Sec. 8. 


2. This plat, representing the 
dependent resurvey of a portion of the 
north boundary and a portion of the 
subdivisional lines, and the survey of 
the subdivision of section 8, Township 
41 North, Range 7 West, Mount Diablo 
Meridian. 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open file and is 
available to the public for information 
only. 

4, This survey was executed to meet 
certain administrative needs of this 
Bureau. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief, Records and Data Management 
Section. 

{FR Doc. 82-20556 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-m 


[Group 769] 


California; Filing of Piat of Survey 


July 21, 1982. 

1. A plat of survey of the following 
described land accepted July 8, 1982, 
will be officially filed in the California 
State Office, Sacramento, California, 
immediately: 

Mount Diablo Meridian, California 


T.175S., R. 29 E., 
Sec. 36. 


2. This plat, representing the 
dependent resurvey of a portion of the 
south and east boundaries, a portion of 
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the subdivisional lines, and the survey 
of the subdivision of section 36, 
Township 17 South, Range 29 East, 
Mount Diablo Meridian. 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open file and is 
available to the public for information 
only. 

4. This suvey was executed to meet 
certain administrative needs of this 
Bureau. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief, Records and Data Management 
Section. 

[FR Doc. 82-20557 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


[Group 777] 
California; Filing of Plat of Survey 


July 21, 1982. 


1. The plats of survey of the following 
described land accepted July 9, 1982, 
will be officially filed in the California 
State Office, Sacramento, California, 
immediately: 


Mount Diablo Meridian, California 
T. 37 N., R. 6 W. 


2. These plats represent the dependent 
resurvey of a portion of the east 
boundary of Township 37 North, Range 
6 West, Mount Diablo Meridian. 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open file and is 
available to the public for information 
only. 

4. This survey was executed to meet 
certain administrative needs of this 
Bureau and the U.S. Department of 
Agriculture, Forest Service. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief, Section of Records and Data 
Management. 

[FR Doc. 62-20558 Filed 7-28-82; 6:45 am] 
BILLING CODE 4310-84-M 
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[Group 786] 


California; Filing of Plat of Survey 


July 21, 1982. 

1. A plat of survey of the following 
described land accepted July 13, 1982, 
will be officially filed in the California 
State Office, Sacramento, California, 
immediately: 

Humboldt Meridian, California 
T.7N.,R.3E., 
Sec. 1. 


2. This plat, representing the 
dependent resurvey of a portion of the 
north boundary, a portion of the 
subdivisional lines, and the survey of 
the subdivision of section 1, Township 7 
North, Range 3 East, Humboldt 
Meridian. 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open file and is 
available to the public for information 
only. 

4. This survey was executed to meet 
certain administrative needs of this 
Bureau. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way, Room E-2841, Sacramento, 
California 95825. 

Herman J. Lyttge, 

Chief, Records and Data Management 
Section. 

[FR Doc. 82-20560 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


Lakeview Grazing District Advisory 
Board; Meeting 


Notice is hereby given, in accordance 
with Pub. L. 94-579 and 43 CFR 4120.6- 
1(e) that a meeting of the Lakeview 
District Grazing Advisory Board will be 
held on September 14, 1982 at 10:00 a.m. 
in the Lakeview District Office 
Conference Room at 1000 S. 9th Street, 
Lakeview, Oregon 97630. 

The agenda will include the following 
topics: 

1. Rangeland Program Summary. 

2. Monitoring Plan. 

3. Wilderness Study Update. 

4. Discussion of Range and Range 
Improvement Programs. 

The meeting will be open to the public 
parties who desire to attend. Interested 
persons may make oral statements to 
the Board or file a written statement for 
the Board's consideration. 

Summary minutes of the Board 
Meeting will be maintained in the 
District Office and will be available for 
public inspection during regular 


business hours within 30 days following 
the meeting. 

Richard A. Gerity, 

District Manager. 

July 20, 1982. 

[FR Doc. 82-20575 Filed 7-28-82; 8:45 am] 

BILLING CODE 4310-84-M 


[M 55722] 


Montana; Invitation Coal Exploration 
License Application 


July 23, 1982. 

Members of the public are hereby 
invited to participate with Western 
Energy Company in a program for the 
exploration of coal deposits owned by 
the United States of America in the 
following described lands located in 
Custer, Carter and Fallon Counties: 


T.5N., R. 54E., P.M.M., 
Sec. 26, NE%SE%, S¥SE%. 

T.5N., R. 55 E., P.M.M., 
Sec. 32, NEX. 

T.6N., R. 55 E., P.M.M., 
Sec. 8, N%; 

Sec. 12, W%; 
Sec. 17, EX. 

T.7N., R. 55 E., P.M.M., 
Sec. 32, WX. 

T. 4N., R. 56 E., P.M.M., 
Sec. 2, lots 3, 4, S4ENW%. 

T.6N., R. 56 E., P.M.M., 
Sec. 12, NW%. 

T.9N., R. 56 E., P.M.M., 
Sec. 21, NX; 

Sec. 22, NEX. 

T.6N., R. 57 E., P.M.M., 
Sec. 10, SEX; 

Sec. 14, SW%; 
Sec. 18, SEX. 

T. 7N., R. 57 E., P.M.M., 
Sec. 14, NEX; 

Sec. 24, W%. 

T.8N., R. 57 E., P.M.M., 
Sec. 12, NE%; 

Sec. 13, NE%. 

T.9N., R. 57 E., P.M.M., 
Sec. 2, Lots 3, 4, S4NW%; 
Sec. 30, SE%; 

Sec. 32, NE%, SW%. 

T. 10 N., R. 57 E., P.M.M., 

Sec. 18, SE% 

Sec. 20, S%; 

Sec. 26, NEX; 

Sec. 28, NE%, SW; 
Sec. 32, NW%; 

Sec. 34, NE%, SW%. 

T.7N., R. 58 E., P.M.M., 
Sec. 34, SEX. 

T.8N., R. 58 E., P.M.M., 
Sec. 8, N4N%; 

Sec. 32, N4NEX. 

T.9N., R. 58 E., P.M.M., 
Sec. 18, SE%; 

Sec. 20, NE%, S%; 
Sec. 28, S%. 

T. 10 N., R. 60 E., P.M.M., 
Sec. 26, SE%; 

Sec. 34, N%, SW%. 

T.9N., R. 61 E., P.M.M., 
Sec. 6, lots 1, 2, S4NE%, S%. 
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T. 10 N., R. 61 E., P.M.M., 
Sec. 20, SW4%; 
Sec. 30, NW%. 
120.00 acres, Custer County, Montana. 
169.30 acres, Carter County, Montana. 
.8,240.83 acres, Fallon County, Montana. 
8,530.13 acres Total. 


Any party electing to participate in 
this exploration program shall notify, in 
writing, both the State Director, Bureau 
of Land Management, P.O. Box 30157, 
Billings, Montana 59107, and Western 
Energy Company, 113 North Broadway, 
Billings, Montana 59101. Such written 
notice must refer to serial number M 
55722 and be received no later than 
August 28, 1982 or 10 calendar days 
after the last publication of this Notice 
in the Miles City Star, whichever is 
later. This Notice will be published for 
two consecutive weeks. 

This proposed exploration program is 
fylly described and will be conducted 
pursuant to an exploration plan to be 
approved by Minerals Management 
Service, 2525 4th Avenue North, Billings, 
Montana, and the Bureau of Land 
Management, Montana State Office, 
Granite Tower Building, 222 North 32nd 
Street, Billings, Montana. The 
exploration plan is available for public 
inspection at either of.these offices at 
the addresses given. 

Edward H. Croteau, : 

Acting Chief, Branch of Lands and Minerals 
Operations. 

[FR Doc. 82-20569 Filed 7-28-82; 8:45 am] 

BILLING CODE 4310-84-M 


Roswell District Grazing Advisory 
Board; Meeting 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Grazing Advisory 
Board meeting. 


SUMMARY: In accordance with Pub. L. 
94-579, this notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Roswell 
District Grazing Advisory Board. 

DATE: August 26, 1982, beginning at 10 
a.m. A public comment period will begin 
at 3 p.m. 

LOCATION: This meeting will be held in 
the conference room of the Roswell 
District Office, 1717 W. Second Street, 
Roswell, NM 88201. 

FOR FURTHER INFORMATION CONTACT: 
John L. Gregg, District Manager or Hans 
Stuart, Public Information Officer, U.S. 
Bureau of Land Management, P.O. Box 
1397, Roswell, NM 88201, (505) 622-7670. 
SUPPLEMENTARY INFORMATION: The 
proposed agenda will include: (1) 
Discussion of Monitoring Studies, (2) 
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Livestock use information needed from 
allottees, (3) Finalization of criteria for 
allotment categorization, (4) Status of 
2,4,5-T, for brush control, (5) Status of 
Range Betterment Fund and proposed 
FY 83 program, (6) Selection of new 
Board member. This meeting is open to 
the public. Interested persons may make 
oral statements to the Board during the 
public comment period, or may file 
written statements. To aid in scheduling 
time, anyone wishing to make an oral 
statement should notify the District 
Manager by August 16, 1982. Minutes 
will be maintained in the District Office 
and will be available for public 
inspection and reproduction during 
regular business hours, within 30 days 
following the meeting. 

John Gregg, 

District Manager. 

[FR Doc. 82-20554 Filed 7-28-82; 8:45 am] 

BILLING CODE 4310-84-M 


Nevada; Notice of Filing of Plat of 
Survey and Order Providing for 
Opening of Lands 

July 21, 1982. 

1. The Plat of Survey of lands 
described below will be officially filed 
at the Nevada State Office, Reno, 
Nevada, effective at 10:00 a.m., on 
September 20, 1982. 


Mount Diablo Meridian, Nevada 
T. 23% N., R. 41 E. 


2. The land within the above township 
is about 5,100 to 5,600 feet above sea 
level and is level to rolling land. The soil 
is sandy clay along the bottom land and 
rocky on the high elevations. Vegetation 
consists of sagebrush and native grass. 

Access into the township is provided 
by a graded gravel road crossing from 
south to north, through section 2. 

Principal users of the area are 
ranchers. 

No mineral formations were noted in 
the area. 

3. Subject to valid existing rights, the 
provisions of existing withdrawals and 
classifications, and the requirements of 
applicable law, the lands are hereby 
opened to such applications and 
petitions as may be permitted. All such 
valid applications received at or prior to 
10:00 a.m. on September 20, 1982 shall be 
considered a simultaneously filed at that 
time. Those received thereafter shall be 
considered in order of filing. 

Inquiries concerning these lands shall 
be addressed to the Nevada State 
Office, Bureau of Land Management, 300 


Booth Street, P.O. Box 12000, Reno, 
Nevada 89520. 

Richard G. Morrison, 

Acting Chief, Division of Operations. 
[FR Doc. 82-20589 Filed 7-28-82; 8:45 am] 

BILLING CODE 4310-84-M 


[N-35951] 


Nevada; Proposed Withdrawal and 
Reservation of Lands 


July 20, 1982. 

The Department of the Army, Corps of 
Engineers, on June 30, 1982, filed 
application N-35951 for the withdrawal 
of the following described land from 
settlement, sale, location, or entry, under 
all of the general land laws, including 
the mining laws, subject to valid 
existing rights: 


Base Camp 


T.6N., R. 51 E., 
Sec. 31, S4SEXSEXNEX; 
Sec. 31, EXNE%SE%; 
Sec. 31, SW%NEX%SEX; 
Sec. 31, EZNE%SWXSEX; 
Sec. 31, W%¥NEX%SEX%SEX; 
Sec. 31, W¥SEXSEXSEXNW %XNEXSEK; 
Sec. 31, SEXSW%SEX; 
Sec. 32, SW%SWXSWYNW XK; 
Sec. 32, WENW4NWKSW. 
5N., R. 51E., 
_ Sec. 6, NWX%NEX; 
Sec. 6, NEXNW 4%; 
Sec. 6, SWY%NWX; 
Sec. 6, WKSEXNWK; 
Sec. 6, NEXSEXNW 4; 
Sec. 6, W%SEXSEXNW 4; 
Sec. 6, NW%SW4; 
Sec. 6, WKNEXSWH; 
Sec. 6, S4SW; a 
Sec. 6, WKSWXSE\X, that portion west of 
Highway 6; 
Sec. 7, NW%, that portion west of Highway 


6. 
T.5N., R. 50E., 
Sec. 1, EXSEX%SEX; 
Sec. 12, NEXNE%; 
Sec. 12, SEANEX; 
Sec. 12, EXSW%NEX. 


Halligan Mesa 


Commencing at the northeast corner of 
section 36, T. 8 N., R. 51 E., 
Thence East 8,580 feet; 
Thence South 2,640 feet to point of 
beginning; 
Thence West 660 feet; 
Thence South 660 feet; 
Thence West 660 feet; 
Thence South, 2,640 feet; 
Thence West 660 feet; 
Thence South 3,300 feet; 
Thence East 1,980 feet; 
Thence North 6,600 feet to the point of 
beginning. 
Access Road 


From a point beginning 1.5 miles from 
Junction with Highway 6, 5,254 lineal feet 
of access road to include 100 foot width 
on both sides of centerline of said road. 
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The area described comprises 
approximately 913 acres in Nye County, 
Nevada. ~ 


The applicant agency desires that the 
land be withdrawn and reserved for use 
as a base camp and communication 
facilities in connection with testing 
activities near Tonopah, Nevada. This 
general area is currently under 
withdrawal application by the 
Department of Energy and the specific 
sites are being utilized by both the 
Department of Energy and Air Force. 
The Department of Energy will 
relinquish their application upon 
approval of a Public Land Order for the 
Air Force to occupy the area. The area 
to be relinquished by the Department of 
Energy comprises approximately 1,064 
acres, 

All persons who wish to submit 
comments, suggestions, or objections in 
connection with the proposed 
withdrawal may present their views in 
writing to the undersigned authorized 
officer of the Bureau of Land 
Management on or before October 10, 
1982. 

Pursuant to section 204(h) of the 
Federal Land Policy and Management 
Act of 1976, notice is hereby given that 
an opportunity for a public hearing is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire to be heard on the 
proposed withdrawal must submit a 
written request for a hearing to the State 
Director, Bureau of Land Management, 
Nevada State Office, P.O. Box 12000, 
Reno, Nevada, 89520, on or before 
October 10, 1982. Upon determination by 
the State Director that a public hearing 
will be held, a notice will be published 
in the Federal Register giving the time 
and place of such hearing. The public 
hearing will be scheduled and 
conducted in accordance with BLM 
Manual, Sec. 2351.16B. 

The Department of the Interior's 
regulations provide that the authorized 
officer of the BLM will undertake such 
investigations as are necessary to 
determine the existing and potential 
demands for the lands and their 
resources. He will also undertake 
negotiations with the applicant agency 
with the view of assuring that the area 
sought is the minimum essential to meet 
the applicant's needs, providing for the 
maximum concurrent utilization of the 
lands for purposes other than the 
applicant's, and reaching agreement on 
the concurrent management of the lands 
and their resources. 

The authorized officer will also 
prepare a report for consideration by the 
Secretary of the Interior who will 
determine whether or not the lands will 
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be withdrawn and reserved as 
requested by the applicant agency. The 
determination of the Secretary of the 
application will be published in the 
Federal Register. The Secretary’s 
determination shall, in a proper case, be 
subject to the provisions of section 
204(c) of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2752. 

Effective on the date of publication of 
this notice, the above-described lands 
shall be segregated from the operation 
of the public land laws, including the 
mining laws, to the extent that the 
withdrawal applied for, if and when 
effected, would prevent any form of 
disposal or appropriation under such 
laws. The segregative effect of this 
proposed withdrawal shall continue for 
a period of 2 years, unless sooner 
terminated by action of the Secretary of 
the Interior. Current administrative 
jurisdiction over the segregated lands 
will not be affected by the temporary 
segregation. If the withdrawal is 
approved, the segregation will continue 
for the duration of the withdrawal. 

All communications (except for public 
hearing requests) in connection with this 
proposed withdrawal should be 
addressed to the Chief, Division of 
Operations, Bureau of Land 
Management, Nevada State Office, P.O. 
Box 12000, Reno, Nevada, 89520. 

Richard G. Morrison, 

Acting Chief, Division of Operations. 
[FR Doc. 82-20590 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


[N-36551] 


Nevada; Order Providing for Opening 
of Public Lands 


July 21, 1982. 

In an exchange of lands under the 
provisions of section 8 of the Act of June 
28, 1934, as amended, the following 
described lands were reconveyed to the 
United States: 


Mount Diablo Meridian, Nevada 
T. 19 N., R. 37 E., 

Sec. 9, EXSW%. 

The area described comprises 80 acres. The 
lands lie in Churchill County, Nevada. Y 


All minerals were reconveyed to the 
United States. 

At 9:00 a.m. on August 30, 1982, 
subject to valid existing rights and any 
existing classification, the land 
described above is hereby restored 
generally to the operation of the public 
land laws. 

All valid applications received from 
the date of this publication until and 
including 9:00 a.m. on August 30, 1982, 
shall be considered as simultaneously 
filed at that time. Those received 


thereafter shall be considered in the 
order of filing. 

At 9:00 a.m. on August 30, 1982, the 
land shall be open to location and entry 
under the United States mining and 
mineral leasing laws. 

Inquiries concerning this land should 
be addressed to District Manager, 
Bureau of Land Management, 1050 E. 
William, Carson City, Nevada 89701. 
Richard G. Morrison, 

Acting Chief, Division of Operations. 
[FR Doc. 82-20605 Filed 7~28-82; 8:45 am] 
BILLING CODE 4310-84-M 


Salmon District Grazing Advisory 
Board; Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of meeting. 


SUMMARY: The Salmon District of the 
Bureau of Land Management (BLM) 
announces a forthcoming meeting of the 
Salmon District Grazing Advisory 
Board. 

DATE: The meeting will be held at 10:00 
a.m., Friday, September 10, 1982. 


ADDRESS: The meeting will be held at 
the Salmon District Office, Bureau of 
Land Management, Conference Room, 
South Highway 93, Salmon, Idaho 83467, 


SUPPLEMENTARY INFORMATION: This 
meeting is held in accordance with 
Public Laws 92-463 and 94-579. The 
purpose of the meeting will be to discuss 
(1) Rangeland improvement policy; (2) 
Status of the Ellis-Pahsimeroi EIS; (3) 
Proposed projects for fy83; (4) Status of 
advisory Board projects; and (5) Weed 


5 control, (6) Election of Officers. 


The meeting is open to the public. 
Anyone may make oral statements to 
the Board or file written statements for 
teh Board’s consideration. Anyone 
wishing to make an oral statement must 
notify the District Manager, Bureau of 
Land Management, P.O. Box 430, 
Salmon, Idaho 83467, by September 3, 
1982. 

Summary minutes of the Board 
meeting will be maintained in the 
District Office and will be available for 
public inspection within 30 days 
following the meeting. 

Dated; july 14, 1982. 

Jerry W. Goodman, 

Acting District Manager. 

[FR Doc. 82-20606 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


Alaska; Notice of Sale 


AGENCY: Bureau of Land Management, 
Interior. 


Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Notices 


ACTION: Notice of sale. 


SUMMARY: .The purpose of this notice is 
to announce that a Protective 
Competitive Oil and Gas Lease Sale No. 
823 will be held on September 1, 1982. 
The lands are within the Kenai National 
Wildlife Refuge in Alaska, and are 


* offered for lease under 43 CFR 3101.3-1, 


Drainage. 

FOR FURTHER INFORMATION CONTACT: 
Mary B. Carter, (907) 271-5060, Bureau 
of Land Management, 701 C Street, Box 
13, Anchorage, Alaska 99513. 


SUPPLEMENTARY INFORMATION: Notice is 
hereby given that at 2 p.m. on 
September 1, 1982, certain lands within 
the Kenai National Wildlife Refuge in 
Alaska will be offered by sealed bid to 
the qualified bidder submitting the 
highest acceptable bonus bid in a 
protective competitive oil and gas lease 
sale. 


Sealed bids must be mailed or 
delivered in person to the Bureau of 
Land Management, Alaska State Office, 
and received no later than 1:30 p.m., 
September 1, 1982, a.s.t. 

Bids will be accepted in the Bureau of 
Land Management Public Room, (ist 
floor) Federal Building located at 701 C 
Sireet, Anchorage, Alaska. Bids 
submitted by mail must be sent to: 
Bureau of Land Management, Alaska 
State office, 701 C Street, Box 70, 
Anchorage, Alaska 99513. Bids received 
after the date and time specified will not 
be considered. 

Starting at 2:00 p.m. on September 1, 
1982, in the Federal Building, the sealed 
bids will be opened and read for Sale 
No. 823 containing approximately 400 
acres of land in one parcel. The room 
number where the sale will be held will 
be posted in the Public Room on the day 
of the sale. The United States reserves 
the right to reject any and all bids. The 
minimum acceptable bonus bid is $25 
per acre. Upon request a detailed 
statement of the terms and conditions of 
the lease offering and how and where to 
submit bids may be obtained from the 
Alaska State Office. 

Curtis V. McVee, 

State Director. 

[FR Doc. 82-20529 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


[W-6227] 


Wyoming; Termination of 
Classification for Multiple-Use 
Management and Termination of 
Mineral Segregation 


1. Pursuant to the authority delegated 
by Bureau Order No. 701 dated July 29, 
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1964 (29 FR 10526), the Bureau of Land 
Management Multiple-Use Classification 
Order dated November 1, 1967, and 
published in the Federal Register 

7, (Vol. 32, No. 217, 


November & 
pages 15551 an 
terminated. 

The public 1 
3,641,500 acres in Albany, Carbon, and 
Sweetwater Counties. 

2. The public lands described in the 
notice were classified for Multiple-Use 
Management and segregated from 
appropriation under the Agricultural 
Land Laws (43 U.S.C. Parts 7 and 9; 25 
U.S.C. Sec. 334), and from sales under 
2455 of the Revised Statutes as amended 
(43 U.S.C. 1171). Paragraph four 
segregated approximately 3,106.05 acres 
of the lands from appropriation under 
the general Mining laws (30 U.S.C. 21). 
Except as provided in (a) and (b) of the 
notice, the lands remained open to all 
other applicable forms of appropriation, 
including the Mining and Mineral 
leasing laws. 

3. Pursuant to the regulations set forth 
in 43 CFR 2461.5 (c)(2), the above 
classification is hereby terminated. At 
10 a.m. on August 30, 1982, the lands 
described in said Notice of November 8, 
1967, will be open to the operation of the 
public land laws generally, subject to 
valid existing rights, the provisions of 
existing withdrawals, and the 
requirements of applicable law. All 
valid applications received at or prior to 
10 a.m., August 30, 1982, shall be 
considered as simultaneously filed at 
that time. Those received thereafter, will 
be considered in the order of filing. 

4. The lands described in paragraph 
four of the above notice will be open to 
location under the United States Mining 
Laws at 10 a.m. on August 30, 1982. 

Inquires concerning these lands 
should be addressed to the Chief, 
Branch of Lands and Minerals 
Operations, Bureau of Land 
Management, 2515 Warren Avenue, 
Cheyenne, Wyoming 82001. 

Maxwell T. Lieuvance, 

State Director. 

[FR Doc. 62-20570 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


[W-12668] 


Wyoming; Partial Termination of 
Ciassification of Public Lands for 
Multiple-Use Management and Partial 
Termination of Mineral Segregation 


July 21, 1982. 

1. On July 25, 1968, (FR Vol. 33, No. 
144, pages 10584 and 10585) the public 
lands, described in the notice 
aggregating approximately 3,821,095 


acres, were classified for multiple use 
management under the Act of 
September 19, 1964, and segregated as 
follows: (a) All of the described lands 
from appropriation only under the 
agricultural land laws (43 U.S.C. Parts 7 
and.9; 25 U.S.C. sec. 334) and from sales 
under section 2455 of the Revised 


Statutes, 28 Stat. 687, (formerly 43 U.S.C. 


1711); (b) the public lands described in 
paragraph 4 of the notice from 
appropriation under the general mining 
laws (30 U.S.C. 21). Except as provided 
in (a) and (b) above, the lands remained 
open to all other applicable forms of 
appropriation, including the mining and 
mineral leasing laws. 

2. Pursuant to the regulations set forth 
in 43 CFR 2461.5(c)(2), the classification, 
referred to under paragraph 1 above, is 
hereby terminated with the exception of 
the lands as set out in paragraph three 
below. This action will restore all of the 
lands, except those described in 
paragraph 3 below, to the operation of 
the public land laws generally, subject 
to valid existing rights, the provisions of 
existing witdrawals and the 
requirements of applicable law. 

3. The following described lands shall 
remain classified, segregated as to (a) 
and (b) above, and further segregated 
from appropriation under the mining 
laws: 
Sixth Principal Meridian, Wyoming 
T. 22 N., R. 105 W., 

Sec. 14. 
T. 14N., R. 107 W., 

Sec. 27, W4¥NEX, and EXNW 4. 
T.14N., R. 109 W., 

Sec. 30, NW¥%NEX. 

The area described contains 840 acres in 
Sweetwater County, Wyoming. 


4. The following lands that were 
described in paragraph 4 of the notice, 
which were further segregated from 
appropriation under the general mining 
laws (30 U.S.C. 21), will be open to 
location under the United States mining 
laws at 10:00 a.m. on August 12, 1982, 
subject to valid existing rights. 


T. 28 N., R. 100 W., 
Sec. 28, NWYNW. 
T. 29 N., R. 100 W., 
Sec. 18, SKSEXNW%, NWXNEXSWK, 
SWLSWYNW, and NWYNWYSW 
T. 28 N., R. 101 W., 
Sec. 1, WKNW%,. 
T. 29 N., R. 101 W., 
Sec. 13, SENE%NEX, and N4XNEXSW; 
Sec. 14, SEXYNE%, SWXNEXNEX, and 
NW4XNES; 
Sec. 15, N&NEX; 
Sec. 19, NEXSE%; 
Sec. 29, NW 4SEX; 
Sec. 34, SWXNE. 
T. 23 N., R. 102 W., 
Sec. 1, WKNW % (now lot 4, and 
SW Y4NW 4); 
Sec. 11, SEXNW%, 


T. 29 N., R. 102 W., 

Sec. 5, lot 4. 
T. 30 N., R. 102 W., 

Sec. 32, SW%SW kK. 
T. 22 N., R. 103 W., 

Sec. 4, lot 4. 
T. 29 N., R. 103 W., 

Sec. 10, SEXSW k. 
T. 30 N., R. 103 W., 

Sec. 28, SWY%SW4,; 

Sec. 29, SE%SE%; 

Sec. 32, SEXSEX. 
T. 18 N., R. 104 W., 

Sec. 8, SEXNEX, SW%SEX, and NEXNEK. 
T. 23 N., R. 104 W., 

Sec. 21, NWY%NEX, and NEXNW\. 
T. 30 N., R. 104 W., 

Sec. 15, SWXYNW 4%. 

The area described contains 1,118.62 acres 
in Fremont, Sublette and Sweetwater 
Counties, Wyoming. 


5. The following described lands of 
paragraph 4 of the notice, which were 
further segregated from appropriation 
under the general mining laws (30 U.S.C. 
21), are hereby relieved of that 
segregation. However, the lands remain 
closed to mineral location by other 
existing withdrawals. 


T. 14N., R. 100 W., 
Sec. 1, SEXNW. 
T. 15 N., R. 100 W., 
Sec. 4, WKNW%. 
T. 23 N., R. 102 W., 
Sec. 9, SEXNEX. 
T. 27 N., R. 102 W., 
Sec. 10, SWY4NEX. 
T. 12N., R. 103 W., 
Sec. 1, SEXNW4. 
T. 12 N., R. 104 W., 
Sec. 1, lot 9. 
T. 13 N., R. 105 W., 
Sec. 18, lots 2, 3, 5, SE% of lot 6, and lot 9; 
Sec. 19, lot 9; 
Sec. 30, SEXNW %. 
’. 19 N., R. 105 W., 
Sec. 18, SEX%SEX. 
. 21 N., R. 105 W., 
Sec. 32, SEXSE%, SWYNEXSEX, 
SEXNW SEX, and NEXSW SEX. 
", 23 N., R. 105 W., 
Sec. 13, NW4%SW kh. 
. 13 N., R. 106 W., 
Sec. 15, NEXSW 4%; 
Sec. 23, SENWXSEX%, and NkKSWSEX; 
Sec. 25, NE. 
T. 18 N., R. 106 W., 
Sec. 2, NWK%SEX, 
T. 19 N., R. 106 W., 
Sec. 10, SEX. 
T. 20 N., R. 106 W., 
Sec. 12, NWY%SWh. 
T. 17 N., R. 107 W., 
Sec. 24, NWYSEX. 
T. 18 N., R. 107 W., 
Sec. 18, lots 5, and 6. 
T. 23 N., R. 108 W., 
Sec. 19. 
T. 22 N., R. 109 W., 
Sec. 20, lots 4, 5, 6, and EXSEY; 
Sec. 28, SW. 
’, 14.N., R. 111 W., 
Sec. 32, NEXNW%. 


and SW%NEk. 
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T. 23 N., R. 111 W., 

Sec. 17, portion north of river; 

Sec. 18, portion north of river. 

The area described contains approximately 
2,565.91 acres in Fremont, Sublette and 
Sweetwater Counties, Wyoming. 


All of the lands have been and will 
continue to be open to the mineral 
leasing laws. 

Inquiries concerning the lands should 
be addressed to the Chief, Branch of 
Lands and Minerals Operations, P.O. 
Box 1828, Cheyenne, Wyoming 82001. 
Maxwell T. Lieurance, 

State Director. 
[FR Doc. 82-20568 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-84-M 


Minerals Management Service 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf 


AGENCY: Minerals Management Service, 
Interior. 


ACTION: Notice of the receipt of a 
proposed development and production 
plan. 


SUMMARY: Notice is hereby given that 
Exxon Company, U.S.A. has submitted a 
Development and Production Plan 
describing the activities it proposes to 
conduct on Leases OCS-G 1619 and 
1620, Blocks 93 and 94, South Pass Area, 
offshore Louisiana. 

The purpose of this Notice is to inform 
the public, pursuant to Section 25 of the 
OCS Lands Act Amendments of 1978, 
that the Minerals Management Service 
is considering approval of the Plan and 
that it is available for public review at 
the Office of the Minerals Manager, Gulf 
of Mexico OCS Region, Minerals 
Management Service, 3301 North 
Causeway Bivd., Room 147, Metairie, 
Louisiana 70002. 


FOR FURTHER INFORMATION CONTACT: 
Mineral’s Management Service, Public 
Records, Room 147, open weekdays 9 
a.m to 3:30 p.m., 3301 North Causeway 
Blvd., Metairie, Louisiana 70002, Phone 
(504) 837-4720, Ext. 226. 


SUPPLEMENTARY INFORMATION: Revised 
rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53685). Those practices and 
procedures are set out in a revised 

§ 250.34 of Title 30 of the Code of 
Federal Regulations. 


Dated: July 23, 1982. 


John L. Rankin, 

Acting Minerals Manager Gulf of Mexico 
OCS Region. 

[FR Doc. 82-20543 Piled 7-28-82; 8:45 am] 

BILLING CODE 4310-31-M 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf; Receipt of 
Proposed Development and 
Production Pian 


AGENCY: Minerals Management Service, 
Interior. 


ACTION: Notice of the receipt of a 
proposed development and production 
plan. 


SUMMARY: Notice is hereby given that 
ARCO Oil and Gas Company has 
submitted a Development and 
Production Plan describing the activities 
it proposes to conduct on Lease OCS-G 
1608; Block 60, South Pass Area, 
offshore Louisiana. 


The purpose of this Notice is to inform 
the public, pursuant to Section 25 of the 
OCS Lands Act Amendments of 1978, 
that the Minerals Management Service 
is considering approval of the Plan and 
that it is available for public review at 
the Office of the Minerals Manager, Gulf 
of Mexico OCS Region, Minerals 
Management Service, 3301 North 
Causeway Blvd., Room 147, Metairie, 
Louisiana 70002. 


FOR FURTHER INFORMATION CONTACT: 
Minerals Management Service, Public 
Records, Room 147, open weekdays 9 
a.m. to 3:30 p.m., 3301 North Causeway 
Blvd., Metairie, Louisiana 70002, Phone 
(504) 837-4720, Ext. 226. 


SUPPLEMENTARY INFORMATION: Revised 
rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in Development and 
Production Plans available to affected 
States, executives of affected local 
governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53685). Those practices and 
procedures are set out in a revised 
Section 250.34 of Title 30 of the Code of 
Federal Regulations. 


Dated: July 23, 1982. 


John L. Rankin, 

Acting Minerals Manager, Gulf of Mexico 
OCS Region. 

[FR Doc. 82-20591 Filed 7-28-82; 8:45 am] 

BILLING CODE 4310-31-M 
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National Park Service 


New Entrance Road for Mesa Verde 
National Park 


AGENCY: National Park Service, Interior. 


ACTION: Cancellation of notice of intent 
to prepare an environmental impact 
statement. 


SUMMARY: The National Park Service 
has cancelled the Notice of Intent to 
Prepare an Environmental Impact 
Statement (EIS) and Request for Issues 
to be Discussed on a proposed new 
entrance road for Mesa Verde National 
Park as published in the Federal 
Register on June 8, 1981 (46 FR 30398). 
The new road is no longer being 
proposed. Engineering, environmental 
and economic studies during the 
preparation of the EIS revealed that a 
new road would have severe 
environmental and economic impacts. 
Stabilizing the area of the existing park 
entrance road from landslides has 
proved to be economically feasible from 
the engineering studies, with minimal 
environmental impact. Therefore, a new 
road no longer warrants consideration. 
The action of stabilizing the existing 
road was addressed in an 
environmental assessment made 
available to the public in July 1981. 
Copies of a Record of Decision and 
Finding of No Significant Impact on the 
stabilizing action are available at the 
addresses given below. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Rober C. Heyder, Superintendent, 
Mesa Verde National Park, Colorado 
81330, telephone (303) 529-4465; or Mr. 
Bob Kasparek, Compliance Officer, 
Rocky Mountain Regional Office, 
National Park Service, 655 Parfet Street, 
P.O. Box 25287, Denver, Colorado 80225, 
telephone (303) 234-4942. 


Dated: July 23, 1982. 
James S. Thompson, 
Acting Regional Director, Rocky Mountain 
Region. 
[FR Doc. 82-2084 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-70-M 


Cuyahoga Valley National Recreation 
Area Advisory Commission; Notice of 
Meeting 


Notice is hereby given, in accordance 
with the Federal Advisory Committee 
Act, 86 Stat. 770, 5 U.S.C. App. 1, as 
amended by the Act of September 13, 
1976, 90 Stat. 1247, that a meeting of the 
Cuyahoga Valley National Recreation 
Area Advisory Commission will be held 
beginning 8:00 a.m. (EDT), on Thursday, 
August 26, 1982, at the Happy Days 
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Visitor Center located on West 
Streetsboro Road, 1 mile west of Route 8 
in Peninsula, Ohio. 

The Commission was established by 
the Act of December 27, 1974, 88 Stat. 
1788, 16 U.S.C. 460ff-4, to meet and 
consult with the Secretary of the Interior 
on matters relating to the administration 
and development of the Cuyahoga 
Valley National Recreation Area. 


The members of the Commission are as 
follows: 

Mrs. Tommie Patty (Chairperson) 
Mr. John Craig 

Mr. Norman A, Godwin 

Mrs. William Hutchison 

Mr. James S. Jackson 

Mrs. George Klein 

Mr. Stanley Mottershead 

Mr. C. W. Eliot Paine 

Mr. Melvin J. Rebholz 

Mr. F. Eugene Smith 

Ms. Robbie Stillman 

Mr. Barry K. Sugden 

Dr. Robert W. Teater 

Matters to be discussed at this 
meeting include: 

1. A discussion of the Oak Hill 
Development. 

2. A visit to the new Jaite 
Headquarters site. 

The meeting will be open to the 
public. It is expected that about 100 
persons, in addition to members of the 
Commission, will be able to attend this 
meeting. Interested persons may submit 
written statements. Such statements 
should be submitted to the official listed 
below prior to the meeting. 

Further information concerning this 
meeting may be obtained from Lewis S. 
Albert, Superintendent, Cuyahoga 
Valley National Recreation Area, P.O. 
Box 158, Peninsula, Ohio 44264, 
telephone (216) 650-4414. Minutes of the 
meeting will be available for public 
inspection 3 weeks after the meeting, at 
the office of Cuyahoga Valley National 
Recreation Area, located at 501 West 
Streetsboro Road (State Route 303), 2 
miles east of Peninsula, Ohio. 


Dated: July 22, 1982. 


James L. Ryan, 

Acting Regional Director, Midwest Region, 
[FR Doc. 62-20583 Filed 7-28-62; 8:45 am] 

BILLING CODE 4310-70-m 


INTERSTATE COMMERCE 
COMMISSION 


{Docket No. AB-167 (Sub-No. 280N)] 
Conrail Abandonment Between Port 


Morris Jct and State Line, NJ; Notice 
of Findings 


Notice is hereby given pursuant to 
section 308(e) of the Regional Rail 


Reorganization Act of 1973 that the 
Commission, Review Board Number 2 
has issued a certificate authorizing the 
Consolidated Rail Corporation to 
abandon its rail line between Port 
Morris Jct and State Line in the Counties 
of Morris, Warren, and Sussex, NJ, a 
total distance of 27.5 miles effective on 
March 11, 1982. 


The net liquidation value of the line is 
$2,310,601. If, within 120 days from the 
date of this publication, Conrail receives 
a bona fide offer for the sale, for 75 
percent of the net liquidation value, of 
this line it shall sell such line and the 
Commission shall, unless the parties 
otherwise agree, establish an equitable 
division of joint rates for through routes 
over such lines. 

Agatha L. Mergenovich, 
Secretary. 

{FR Doc. 62-20492 Filed 7-28-82; 8:45 amj 
BILLING CODE 7035-01-M 


[Docket No. AB-167 (Sub-299N)] 


Conrail Abandonment in Knox, 
Delaware, Franklin and Licking 
Counties, OH; Notice of Findings 


Notice is hereby given pursuant to 
Section 308(3) of the Regional Rail 
Reorganization Act of 1973 that the 
Commission, Review Board Number 3 
has issued a certifiate authorizing the 
Consolidated Rail Corporation to 
abandon its (1) Millwood Sand 
Industrial track between mileposts 0.0 
and 4.2; (2) the adjacent 10.2 miles of the 
Mt. Vernon track between mileposts 89.9 
and 100.1; and (3) the Mt. Vernon track 
between mileposts 100.8 and 141.4, a 
total distance of 50.8 miles effective 
March 12, 1982. 


The net liquidation value of the line 
(1) Milwood Sand Industrial Track and 
the Mt. Vernon track between mileposts 
89.9 and 100.1 is $864,199. The net 
liquidation value of the Mt. Vernon 
track between mileposts 100.8 and 141.4 
is $3,259,779. If, within 120 days from the 
date of this publication, Conrail receives 
bona fide offers for the sale, for 75 
percent of the net liquidation value, of 
these lines it shall sell such lines and the 
Commission shall, unless the parties 
otherwise agree, establish an equitable 
division of joint rates for through routes 
over such lines. 

Agatha L. Mergenovich, 
Secretary, 

{FR Doc. 82-20493 Filed 7-28-82; 8:45 am 
BILLING CODE 7035-01-m 
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[Docket No. AB-167 (Sub-No. 147N)] 


Conrail Abandonment IN; Decatur, in 
Notice of Findings 


Notice is hereby given pursuant to 
Section 308(e) of the Regional Rail 
Reorganization Act of 1973 that the 
Commission, Review Board Number 2 
has issued a certificate authorizing the 
Consolidated Rail Corporation to 
abandon its Hunt Industrial Track in 
Decatur, IN, between (1) mileposts, 95.8 
and 96.1, and (2) mileposts 97.1 and 97.6, 
a total distance of .8 mile effective on 
March 12, 1982. 

The net liquidation value of the line 
(1) between mileposts 95.8 and 96.1 is 
$18,152 and (2) between mileposts. 97.1 
and 97.6 is $20,913. If, within 120 days 
from the date of this publication, Conrail 
receives bona fide offers for the sale, for 
75 percent of the net liquidation value of 
these lines, it shall sell such lines and 
the Commission shall, unless the parties 
otherwise agree, establish an equitable 
division of joint rates for through routes 
over such lines. 

Agatha L. Mergenovich, 
Secretary. 

(FR Doc. 82-20494 Filed 7-28-82; 8:45 am] 
BILLING CODE 7035-01—M 


Motor Carriers; Finance Applications; 
Decision-Notice 


As indicated by the findings below, 
the Commission has approved the 
following applications filed under 49 
U.S.C. 10924, 10926, 10931 and 10932, 

We find: 

Each transaction is exempt from 
section 11343 (formerly section 5) of the 
Interstate Commerce Act, and complies 
with the appropriate transfer rules. 

This decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

Petitions seeking reconsideration must 
be filed with 20 days from the date of 
this publication. Replies must be filed 
within 20 days after the final date for 
filing petitions for reconsiderations; any 
interested person may file and serve a 
reply upon the parties to the proceeding. 
Petitions which do not comply with the 
relevant transfer rules at 49 CFR 1132.4 
may be rejected. 

If petitions for reconsideration are not 
timely filed, and applicants satisfy the 
conditions, if any, which have been 
imposed, the application is granted and 
they will receive an effective notice. The 
notice will indicate that consummation 
of the transfer will be presumed to occur 





32804 


on the 20th day following service of the 
notice, unless either applicant has 
advised the Commission that the 
transfer will not be consummated or 
that an extension of time for 
consummation is needed. The notice 
will also recite the compliance 
requirements which must be met before 
the transferee may commence 
operations. 

Applicants must comply with any 
conditions set forth in the following 
decision-notices within 30 days after 
publication, or within any approved 
extension period. Otherwise, the 
decision-notice shall have no further 
effect. 

It is Ordered: 

The following applications are 
approved, subject to the conditions 
stated in the publication, and further 
subject to the administrative 
requirements stated in the effective 
notice to be issued hereafter. 


By the Commission, Review Board No. 3, 
Members Krock, Joyce, and Dowell. 


MC-FC-79908. By decision of July 15, 
1982 issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR Part 1132, 
Review Board Number 3 approved the 
transfer to NESCO TRANSPORT, INC., 
of Milldale, CT, of Permit Nos. MC- 
140011 (Sub-Nos. 2, 3F, 4F, 5F, 8F and 9F) 
and MC-145521 authorizing the 
transportation of (1) stereo consoles and 
component systems, (2) hospital 
supplies, (3) masonry, (4) materials and 
supplies used in the manufacture and 
distribution of writing instruments and 
such commodities as are dealt in by dry, 
variety, and food stores, and (5) general 
commodities, with exceptions, between 
various points under continuing 
contracts with Capehart Corporation, of 
Norwich, CT, Concord Laboratories, 
Inc., of Keene, NH, Latienete 
International, Inc., of Woodbridge, CT, 
The Jillett Company, of Boston, MA, and 
Pfizer, Inc., of New York, NY. 
Temporary authority has been sought. 
Representative: Joseph A. Keating, 121 
South Main Street, Taylor, PA 18517. 


MC-FC-79913. By decision of July 15, 
1982 issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR Part 1132, 
Review Board Number 3 approved the 
transfer to JOE E. AND JUDITH A. 
CLARK, A PARTNERSHIP, d/b/a/ J&] 
CLARK of Certificate No. MC-155054 
issued to JOHN D. & DIANE L. 
AGENBROAD, d/b/a AGENBROAD & 
SONS authorizing the transportation of 
metal and building materials, between 
points in Deschutes County, OR, on the 
one hand, and, on the other, points in 
AZ, CA, CO, ID, NV, NM, UT, WA, WY, 
and TX. Representative: Philip G. 


Skofstad, 529 S.E. Grand Avenue, 
Portland, OR 97214. 

Note.—Transferee is a non-carrier. 

MC-FC-79917. Be decision of July 14, 
1982, issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR Part 1132, 
Review Board Number 3 approved the 
transfer to Silvan Trucking Company, 
Inc., of Pendleton, IN, of Permit No. MC- 
152019 Subs 1 and 2 issued to C.A.T. 
Trucking, Inc., of Greensburg, IN, 
authorizing: general commodities (with 
exceptions) between points in the U.S., 
under contract with Crown Zellerbach 
Corp., plastic products, between points 
in the U.S., under contract with Hoover 


Universal, Inc. Representative. Walter F. 


Jones, Jr., 1111 East 54th St., Suite 155, 
Indianapolis, IN 46220. TA lease is not 
sought. Transferee is a carrier. 

MC-FC-79893. By decision of July 14, 
1982 issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR Part 1132, 
Review Board Number 3 approved the 
transfer to ARROW EXPRESS, INC., of 
Indianapolis, IN of Permit No. MC- 
146065 (Sub-Nos. 3 and 4) and 
Certificate No. MC-146065 (Sub-No. 6) 
issued DAY TRANSFER, INC., of 
Indianapolis, IN authorizing the 
transportation of general commodities 
(except classes A and B explosives and 
household goods), between points in the 
United States, under a continuing 
contract with Nice-Pak Products, Inc., of 
Mooresville, IN and with Master Fit 
Corp., of Indianapolis, IN; and such 
commodities as are dealt in or used by 
grocery stores, drug stores, and 
warehouses between points in IN, OH, 
KY, TN, GA, IL, NY, NJ, FL, PA and MA. 
Representative: James L. Beattey, 300 E. 
Fall Creek Pkwy., Suite 403, 
Indianapolis, IN 46205. 

Note.—TA lease is not sought. Transferee 
is not a carrier. 

MC-FC-79898. By decision of July 8, 
1982, issued under 49 U.S.C. 10926 and 
the Transfer Rules at 49 CFR Part 1132, 
Review Board Number 3 approved the 
transfer from Eckley Trucking, Inc. of 
Mead, NE to Golden Ring Trucking, Inc. 
of Fergus Falls, MN of Certificate Nos. 
MC-5227 Sub 82X and Sub 88F 
authorizing transportation of Jumber, 
lumber products, millwork and steel 
articles and building materials, 
between points in the U.S. (except AK, 
HI, AR, LA, TX, OK, NM, AZ, and UT), 
on the one hand, and, on the other, 
Denver CO and points in Hancock, 
Franklin, Butler, and Hamilton Counties, 
OH, and Jumber, lumber products, wood 
products, and millwork, from points in 
ID and MT to points in AR, IA, KS, MO, 
NE, ND, OK, SD, and TX. 
Representative: A. J. Swanson, P.O. Box 
1103, Sioux Falls, SD 57101-1103. 
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Transferee is not a carrier. TA lease is 
sought. 


MC-FC-79901. By decision of 7/13/82 
issued under 49 U.S.C. 10926 and the 
transfer rules at 49 C.F.R. 1132, Review 
Board Number 3 approved the transfer 
to NEWS EXPRESS, INC.,.of Oklahoma 
City, OK of Certificate No. MC-118049 
issued March 12, 1976, to L. E. COOK, an 
individual, d.b.a. COOK FRUIT 
COMPANY, of Oklahoma City, OK, 
authorizing: Bananas, from New 
Orleans, LA, and Galveston, TX, to 
Oklahoma City, OK. Representative: G. 
Timothy Armstrong, 200 N. Choctaw, 
P.O. Box 1124, El Reno, OK 73036 (405) 
262-1322. 

Note.—TA lease is sought. Transferee is a 
carrier. 

MC-FC-79902. By decision of July 13, 
1982 issued under 49 U.S.C. 10926 and 
the transfer rules at 49 C.F.R. 1132, 
Review Board Number 3 approved the 
transfer to Dalton Enterprises, Inc., of 
Long Beach, CA of Permit No. MC-14805 
Sub 3X issued to Bodie Corportation of 
Long Beach, CA authorizing: Mercer 
commodities, between points in the U.S., 
under contract with Dover Corp/Norris 
Division. Representative: John C. 
Russell, 1545 Wilshire Blvd., Suite 606, 
Los Angeles, CA 90017. 


MC-FC-79907. By decision of July 14, 
1982 issued under 49 U.S.C. 10926 and 
the transfer rules at 49 C.F.R. 1132, 
Review Board Number 3 approved the 
transfer to SILVER DOLLAR EXPRESS, 
INC., of Stoutsville, MO, of Permit No. 
MC-150514 (Sub-No. 2F) issued to 
RICHARD P. SHARPE, of Paris, MO, 
authorizing the transportation of 1 (a) 
grain cleaners, and (b) grain bins, and 
their component parts, attachments and 
accessories, from Clarence, MO to 
points in the US (except AK and HI), 
and 2 (a) grain cleaners, and (b) 
materials used in the manufacture of 
grain bins, and component parts, 
attachments, and accessories for Grain 
Bins, from points in the US (except AK 
and HI) to Clarence, MO, under 
continuing contract(s) with Golden 
Graina Corporation, of Clarence, MO. 
Representative: Thomas P. Rose, P.O., 
Box 205, Jefferson City, MO 65102. 

Notes.—Transferee holds no authority from 
this Commission. TA has not been filed. 


MC-FC-79909. By decision July 13, 
1982, issued under 49 U.S.C. 10926 and 
the transfer rules at 49 C.F.R. 1132, 
Review Board Number 3 approved the 
transfer to Hudson Products, Inc., of 
North Hudson, WI, of Certificates No. 
MC-147512 Subs 2,3, and 4 issued to 
Hudson Express, Inc. of Hudson, WI, 
authorizing: Tool joint steel forgings (AP 
from Detroit, MI, to Milwaukee, WI, 
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Waconia, MN, Ware, PA, and points in 
TX; from Milwaukee, WI, and Waconia, 
MN, to points in TX. Commodities used 
by paper maunfactures and distributors, 
radially between points in WI and the 
USS. (c)(i) plastic resin (except bulks) 
from Akron, OH to Des Moines, IA, and 
points in MN, WI, and IL (2) Gummed 
paper, plastic film, and aluminum foil, 
from points in a portion of OH, to Sioux 
Falls, SD, and points in MN and WI. 
(3)(a) Chemicals (except bulk, from, 
Moagara Falls, NY and points in IL and 
MI, to Hudson, WI (b) plastic containers, 
from Addison, IL to Hudson, WI (r) 
plastic resin (except bulk), from North 
Kingsville, OH, and Lafayette, IN, to 
Minneapolis, MN. Representative: Grant 
J. Merrit, 4444 IDS Center, Minneapolis, 
MN 55402. 

Note.—TA lease is not sought. Transferee 
is not a carrier. 

MC-FC-79916. By decision of July 13, 
1982, issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR 1132, 
Review Board Number 3 approved the 
transfer to WILSON FREIGHT LINES, 
INC., of Savannah, GA, of Certificate 
No. MC-151876, issued to BILL 
WHITLOW, INC., of Selma, AL, which 
authorizes the transportation of (1) 
hardware and (2) building materials, 
between points in AL, MS, GA, and LA, 
on the one hand, and, on the other, 
points in AL, MS, GA, LA, SC and NC. 
Representative: Virgil H. Smith, 74 Hwy 
N., Box 245, Tyrone, GA 30290. 

Note.—Transferee is not a carrier. 


MC-FC-79921. By decision of July 15, 
1982, issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR 1132, 
Review Board Number 3 approved the 
transfer, EDWARD D. POHUTSKY, D/ 
B/A EDWARD POHUTSKY MOVERS, 
of Eynon, PA, of Certificate No. MC- 
10569, issued to MILDRED M. 
POHUTSKY, d.b.a. OLD FORGE 
TRANSFER, of Old Forge, PA, which 
authorizes the transportation of 
household goods, (a) between Old Forge, 
PA, and points within ten miles thereof, 
on the one hand, and, on the other, 
points in NY and NJ, and (b) between 
Palmyra and Riverton, NJ, on the one 
hand, and, on the other, points in CT, 
DE, MD, MA, NY, PA, RI, VA, and DC. 
Representative: Edward Pohutsky, 104 
Handley Street, Eynon, PA 18403. 

Note.—Transfer is a carrier operating 
under MC-138200. 

MC-FC-79922. By decision of July 15, 
1982, issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR 1132, 
Review Board Number 3 approved the 
transfer to PACIFIC INLAND 
TRANSPORT, INC., of Walnut Creek, 
CA, of Certificate Nos. MC-145945 (Sub- 
Nos. 3 and 4), issued to WILLIS 


LEASING CORPORATION, of Ogden, 
UT, which authorize the transportation 
of general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), for the U.S. Government, 
between points in the U.S. and general 
commodities (except-those of unusual 
value, classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment), 
between points in UT, WY, CA, CO, ID, 
and OR, on the one hand, and, on the 
other, points in IN, OH, IL, CO, MI, AR, 
and TX. Representative: Robert S. 
Burch, 3093 Citrus Circle, Suite 145, 
Walnut Creek, CA 94598; and Eldon P. 
Willis, P.O. Box 3247; Ogden, UT 84409. 
Note.—Transferee holds authority under 
MC-150498. 
Agatha L. Mergenovich, 
Secretary. 
[FR Doc. 82-20490 Filed 7-28-82; 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carriers; Finance Applications; 
Decision-Notice 


The following applications, filed on or 
after July 3, 1980, seek approval to 
consolidate, purchase, merge, lease 
operating rights and properties, or 
acquire control of motor carriers 
pursuant to 49 U.S.C. 11343 or 11344. 
Also, applications directly related to 
these motor finance applications (such 
as conversions, gateway eliminations, 
and securities issuances) may be 
involved. 

The applications are governed by 
Special Rule 240 of the Commission's 
Rules of Practice (49 CFR 11.240). See Ex 
Parte 55 (Sub-No. 44), Rules Governing 
Applications Filed By Motor Carriers 
Under 49 U.S.C. 11344 and 11349, 363 
LC.C, 740 (1981). These rules provide 
among other things, that opposition to 
the granting of an application must be 
filed with the Commission in the form of 
verified statements within 45 days after 
the date of notice of filing of the 
application is published in the Federal 
Register. Failure seasonably to oppose 
will be construed as a waiver of 
opposition and participation in the 
proceding. If the protest includes a 
request for oral hearing, the request 
shall meet the requirements of Rule 242 
of the special rules and shall include the 
certification required. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.241. A copy of any 
application, together with applicant's 
supporting evidence, can be obtained 
from any applicant upon request and 


payment to applicant of $10.00, in 
accordance with 49 CFR 1100.241(d). 

Amendments to the request for 
authority will not be accepted after the 
date of this publication. However, the 
Commission may modify the operating 
authority involved in the application to 
conform to the Commission’s policy of 
simplifying grants of operating authority. 

We find, with the exception of those 
applications involving impediments (e.g., 
jurisdictional problems, unresolved 
fitness questions, questions involving 
possible unlawful control, or improper 
divisions of operating rights) that each 
applicant has demonstrated, in 
accordance with the applicable 
provisions of 49 U.S.C. 11301, 11302, 
11343, 11344, and 11349, and with the 
Commission's rules and regulations, that 
the proposed transaction should be 
authorized as stated below. Except 
where specifically noted this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor does it appear 
to qualify as a major regulatory action 
under the Energy Policy and 
Conservation Act of 1975. 

In the absence of legally sufficient 
protests as to the finance application or 
to any application directly related 
thereto filed within 45 days of 
publication (or, if the application later 
becomes unopposed), appropriate 
authority will be issued to each 
applicant (unless the application 
involves impediments) upon compliance 
with certain requirements which will be 
set forth in a notification of 
effectiveness of this decision-notice. To 
the extent that the authority sought 
below may duplicate an applicant's 
existing authority, the duplication shall 
not be construed as conferring more 
than a single operating right. 

Applicant(s) must comply with all 
conditions set forth in the grant or 
grants of authority within the time 
period specified in the notice of 
effectiveness of this decision-notice, or 
the application of a non-complying 
applicant shall stand denied. 

Dated: July 23, 1982 

By the Commission, Review Board Number 
3, Members Krock, Joyce, and Dowell. 


MC-F-14884. Authority sought for 
control by MRFY CORP., 354 Hamm 
Building, St. Paul, MN 55102, of 
MURPHY MOTOR FREIGHT LINES, 
INC., 2323 Terminal Road, St. Paul, MN 
55113 and CASTLE CONTRACT 
CARRIER, INC., both regulated carriers, 
and for continuance in control of 
GREEN STREAK SERVICES, INC., 101 
N. Second St., Suite 201, Mankato, MN 
56001, upon our Streak’s institution of 
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operations as a regulated carrier. 
Representative: Jerry E. Hess, P.O. Box 
43640, St. Paul, MN 55164. Edward L. 
Murphy, Jr., Edward L. Murphy, III, and 
Herman A. Sely, who control MRFY, 
also seek to continue in control of the 
said carriers and Green Streak, through 
the transaction. Murphy Motor has 
many certificates to transport various 
commodities between many points in 
the Midwest. Castle has authorities to 
transport filters, spark plugs, tires and 
tubes, under contract with a named 
Minnesota shipper, and food and related 
products, under contract with the Kroger 
Co., of Cincinnati, OH, both between 
points in the United States. Green 
Streak is now seeking authority to 
transport general commodities (with 
exceptions) between points in the 
United States, and that case is pending 
final decision. E. L. Murphy, Jr., Chief 
Executive Officer of applicant, is also an 
officer and director of E. L. Murphy 
Trucking Co., and authority to control 
and manage this carrier has been 
granted by the Commission. It has 
substantial operating authority. 
Application has not been filed here for 
temporary authority under 49 U.S.C. 
11349, 

Agatha L. Mergenovich, 

Secretary. 

{FR Doc. 82-20491 Filed 7-26-82; 8:45 am] 

BILLING CODE 7035-01-M 


[Volume No. 282] 


Motor Carriers; Permanent Authority 
Decisions; Restriction Removais; 
Decision-Notice 


Decided: July 23, 1982. 


The following restriction removal 
applications, filed after December 28, 
1980, are governed by 49 CFR 1137. Part 
1137 was published in the Federal 
Register of December 31, 1980, at 45 FR 
86747. 

Persons wishing to file a comment to 
an application must follow the rules 
under 49 CFR 1137.12. A copy of any 
application can be obtained from any 
applicant upon request and payment to 
applicant of $10.00. 

Amendments to the restriction 
removal applications are not allowed. 

Some of the applications may have 
been modified prior to publication to 
conform to the special provisions 
applicable to restriction removal. 

Canadian Carrier Applicants: In the 
event an application to transport 
property, filed by a Canadian domiciled 
motor carrier, is unopposed, it will be 
reopened on the Commission’s own 
motion for receipt of additional evidence 
and further consideration in light of the 


record developed in Ex Parte No. MC- 
157, Investigation Into Canadian Law 
and Policy Regarding Applications of 
American Motor Carriers For Canadian 
Operating Authority. 


Findings 


We find, preliminarily, that each 
applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with the criteria set forth in 
49 U.S.C. 10922(h). 

In the absence of comments filed 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant. Prior to beginning operations 
under the newly issued authority, 
compliance must be made with the 
normal statutory and regulatory 
requirements for common and contract 
carriers. 

By the Commission, Restriction Removal 
Board, Members Shaffer, Ewing, and 
Williams. 

Agatha L. Mergenovich 
Secretary. 

MC-48374 (Sub-12)X, filed: July 16, 
1982. Applicant: FERNSTROM 
STORAGE AND VAN COMPANY, 
Rosemont, IL 60666. Representative: 
Andrew R. Clark, 1600 TCF Tower, 
Minneapolis, MN 55402. Sub 7 
certificate, broaden the commodity 
description to “Household goods and 
furniture and fixtures” from- household 
goods, as defined by the Commission. 

MC-111470 (Sub-4)X, filed: July 20, 
1982. Applicant: GLOUCESTER 
TRUCKING, INC., 860 Charles St., 
Gloucester City, NJ 08030. 
Representative: James H. Sweeney, P.O. 
Box 9023, Lester, PA 19113. Lead permit: 
broaden the territorial description to 
between points in the U.S. (except AK 
and HI), under continuing contract(s) 
with unnamed shipper(s). 

MC-112570 (Sub-1)X, filed: July 12, 
1982. Applicant: ROUSE’S BODY SHOP, 
INC., East 19 Ermina, Spokane, WA 
99207. Representative: Donald A. 
Ericson, 708 Old National Bank Bldg., 
Spokane, WA 99201. Lead: (1) broaden 
the commodity description from (a) 
wrecked and disabled motor vehicles, 
and recovered, stolen, or repossessed 
automobiles in truckaway service, and 
(b) wrecked and disabled motor 
vehicles, trucks, trailers, and buses, and 
recovered, stolen or repossessed 
automobiles, trailers, and buses, to 
“transportation equipment and heavy 
machinery,” and (2) broaden the 
territorial description from Spokane, 
WA, to Spokane County, WA. 

MC 123993 (Sub-98)X, filed July 6, 
1982. Applicant: FOGLEMAN TRUCK 
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LINE, INC., P.O. Box 1504, Crowley, LA 
70526. Representative: Austin L. 
Hatchell, P.O. Box 2023, Austin, TX 
78768. Subs 4, 8, 28, 30, 43, 47, 48, 50, 51, 
54, 58, 59, 60, 66, 69, 72, 74, 76, 77, 78, 80, 
81, and 97, broaden (1) to (a) “liquid 
food products, beverages and related 
products” from non-alcoholic beverages, 


* Sub 28; malt beverages and non- 


alcoholic beverages, Sub 48 (part 1); 
malt beverages, Sub 66 (part 1) and 97; 
and non-alcoholic beverages, Sub 76 
(part 1) and 77 (part 1) (b) to “such 
commodities as are dealt in by the 
poultry and animal feed industry” from 
various commodities such as animal and 
poultry feeds and supplements, animal 
and poultry mineral mixtures, animal 
and poultry tonics and medicines, dry 
earth paint, insecticides and premiums 
and advertising matter relating to such 
products, dry ingredients for animal and 
poultry feeds, livestock and poultry 
feeders and equipment, mineral and 
vitamin mixtures for poultry and animal 
feeding, Subs 30, 43, 47, 69 and 78; and 
from dry pet food, Sub 54, (c) to “food 
and related products” from corn meal 
and flaked potatoes, Sub 58; flour, meal 
and potatoe products, Sub 60; canned 
fruit, Sub 72 (part 1); and canned goods, 
Sub 81, (d) to “such commodities as are 
dealt in by the cotton processing and 
textile industries” from bags, bagging, 
steel cotton bale ties, burlap and twine, 
Subs 54, 59, 74 (part 1), 80 (part 1); cotton 
fabric, twine and metal strippings, Sub 
4; textile products, Sub 50, (2) remove 
exception of dry fertilizer ingredients, 
fertilizer, fertilizer solutions and 
materials, herbicides, fungicides, 
pesticides, industrial urea (in bags), 
dried fruit and nuts (in containers), and 
foodstuffs (in cans or bottles) from 
general commodities authority, Sub 8 (3) 
remove restriction (a) to transportation 
in containers, Sub 28, (b) against in bulk 
transportation, Subs 43, 47, 58, 60, 69, 76, 
and 72, 74, 77, 78, and 80, (4) remove 
facilities limitation, Subs 4, 8, 28, 30, 43, 
47, 50, 51, 54, 69, 72, 74 and 78 and/or 
broaden Crowley, LA to Arcadia Parish; 
Lumberton, NC to Robeson County; 
Quincy, IL to Adams County; North 
Little Rock, AR to Pulaski County; 
Nashville, GA to Berrien County; Red 
Bay, AL to Franklin County; Tupelo, MS 
to Lee County; Decatur, AL to Limestone 
County; Sherman, TX to Grayson 
County; Brownsville, TX to Cameron 
County; Reserve, LA to St. John the 
Baptist Parish; Winnsboro, LA to 
Franklin Parish; Ada, OK to Pontotoc 
County; (5) remove (a) restriction 
against transportation of new bags to a 
described territory in Missouri in state- 
wide grant, Sub 4, (b) restriction against 
chemicals and petroleum products, Sub 
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30 (c) “originating at/destined to” 
restriction, Sub 30 and (6) to radial 
authority. 

MC 124987 (Sub-28)X, filed July 15, 
1982. Applicant: EARL L. BONSACK 
AND ELAINE M. BONSACK, d.b.a. 
EARL L. BONSACK, 30 Skyharbor 
Drive, La Crosse, WI 54601. 
Representative: Edward H. Instenes, 
P.O. Box 676, 128% Plaza East, Winona, 
MN 55987. Subs 8, 10, 16, 20, and 24 
permits, broaden to “food and related 
products” from: malt beverages (all 
Subs); incidental advertising material in 
mixed loads with malt beverages (Sub 
16); empty malt beverage containers 
(Sub 20); and bottle caps, bottles and 
glass (Sub 24); to between points in U.S. 
(except AK and HI) under continuing 
contract(s) with named shippers (all 
Subs); remove restriction to 
transportation of traffic having prior/ 
subsequent movement by rail (Sub 16). 


MC 140956 (Sub-3)X, filed July 12, 
1982. Applicant: STARR’S 
TRANSPORTATION, INC., Upper Main 
St., North Troy, VT 05859. 
Representative: M. Ferome Diamond, 
Drawer D, Montpelier, VT 05602. No. 
MC-117147 (Subs 1, 2, 3, 6, 7, and 10F) 
permits: broaden (1) territorial 
descriptions to “between points in the 
U.S. (except AK and HI),” under 
continuing contract(s) with named 
shippers; (2) commodity descriptions in 
Subs 1, 2, 3, 6, and 7 to (a) “forest 
products, and lumber and wood 
products” from veneer lumber, forest 
products, manufactured wood products, 
and materials, equipment and supplies 
used in the manufacture, sale or 
distribution of lumber, forest products, 
and manufactured wood products, (b) in 
Sub 10, “forest products, lumber and 
wood products, and building materials” 
from lumber, hardboard, particle board, 
gypsum board, molding, and 
accesssories and supplies; and (3) 
remove (a) ex-water restriction in Sub 1, 
and (b) exceptions to “commodities in 
bulk” and “lumber” in Subs 6 and 7. 

[FR Doc. 82-20497 Filed 7-28-82; 8:45 am] 
BILLING CODE 7035-01-M 


(Ex Parte No. 387 (Sub 186)] 


Rail Carriers; Burlington Northern 
Railroad Co.; Exemption for Contract 
Tariff ICC-BN-C-0100 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of provisional 
exemption. 


SUMMARY: Petitioner is granted a 
provisional exemption under 49 U.S.C. 
10505 from the notice requirements of 49 


U.S.C. 10713(e). The contract tariff to be 
filed may become effective on one day's 
notice. This exemption may be revoked 
if protests are filed within 15 days of 
publication in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7278. 
SUPPLEMENTARY INFORMATION: The 
Burlington Northern Railroad Company 
(BN) filed a petition on July 12, 1982, 
seeking an exemption under 49 U.S.C. 
10505 from the statutory notice 
provisions 49 U.S.C. 10713(e). It requests 
that we permit an amendment to 
contract ICC-BN-C-0100 to become 
effective on one day’s notice. The tariff 
was filed to become effecitve on August 
15, 1982 and involved the movement of 
canned and preserved foodstuffs. 

Under 49 U.S.C. 10713(e), contracts 
must be filed on not less than 30 days’ 
notice. There is no provision for waiving 
this requirement. However, the 
Commission has granted relief under our 
section 10505 exemption authority in 
exceptional situations. 

The petition shall be granted. The 
contract is designed to stimulate 
shipments by providing an allowance to 
the shipper. In essence, reduced rates 
will result. We find this to be the type of 
circumstance which warrants a 
provisional exemption. 

BN’s amended contract may become 
effective on one day's notice. We will 
apply the following conditions which 
have been imposed in similar exemption 
proceedings: 

Although the Commission permits the 
contract to become effective on one day's 
notice, this fact neither shall be construed to 
mean that this notice is a Commission 
approved contract for purposes of 49 U.S.C. 
10713(e) nor shall it serve to deprive the 
Commission of jurisdiction to institute a 
proceeding on its own initiative or on 
complaint, to review this contract and to 
disapprove it. 


Subject to compliance with these 
conditions, under 49 U.S.C. 10505{a) we 
find that the 30-day notice requirement 
in this instance is not necessary to carry 
out the transportation policy of 49 U.S.C. 
10101(a) and is not needed to protect 
shippers from abuse of market power. 
Further, we will consider revoking this 
exemption under 49 U.S.C. 10505(d) if 
protests are filed within 15 days of 
publication in the Federal Register. 

This action will not significantly affect 
the quality of the human environment or 
conservation of energy resources. 


(49 U.S.C. 10505) 
Dated: July 22, 1982. 


By the Commission, Division 2, 
Commissioners Andre, Gilliam, and Taylor. 
Commissioner Taylor is assigned to this 
Division for the purpose of resolving tie 
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votes. Since there was no tie in this matter, 
Commissioner Taylor did not participate. 
Agatha L. Mergenovich, 

Secretary. 

{FR Doc. 82-20496 Filed 7-28-82; 8:45 am] 

BILLING CODE 7035-01-M 


(Ex Parte No. 387 (Sub-No. 194)] 


Rail Carriers; Illinois Central Gulf 
Railroad Co.; Exemption for Contract 
Tariff ICC-ICG-C-0031 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of provisional 
exemption. 


SUMMARY: A provisional exemption is 
granted under 49 U.S.C. 10505 from the 
notice requirements of 49 U.S.C. 10713(e) 
and the above-noted contract tariff may 
become effective on one day's notice. 
This exemption may be revoked if 
protests are filed. 


DATES: Protests are due within 15 days 
of publication in the Federal Register. 


ADDRESS: An original and 6 copies 
should be mailed to: Office of the 
Secretary, Interstate Commerce 
Commission, Washington, DC 20423. 


FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway, (202) 275-7278. 


SUPPLEMENTARY INFORMATION: The 
petition requests exemption for a limited 
transportation movement over a limited 
period of time which will further the 
transportation policy of 49 U.S.C. 10101a 
and (1) is of limited scope, and (2) will 
not subject shippers to an abuse of 
market power. Therefore, we find that 
the exemption request meets the 
requirements of 49 U.S.C. 10505(a) and is 
granted subject to the following 
conditions: 

This grant neither shall be construed to 
mean that the Commission has approved the 
contract for purposes of 49 U.S.C. 10713(g) 
nor that the Commission is deprived of 
jurisdiction to institute a proceeding on its 
own initiative or on complaint, to review this 
contract and to determine its lawfulness. 


This action will not significantly affect 
the quality of the human environment or 
conservation of energy resources. 

(49 U.S.C. 10505) 


Decided: July 23, 1982. 

By the Commission, Division 1, 
Commissioners Sterrett, Simmons, and 
Gradison. 

Agatha L. Mergenovich, 
Secretary. 

|FR Doc. 82-20495 Filed 7-28-82; 8:45 am] 
BILLING CODE 7035-01-M 
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INTERNATIONAL COMMUNICATION 
AGENCY 


Selective Assistance, Encouragement, 
and Limited Grant Support to 
Nonprofit Activities of U.S. 
Organizations Outside Federal 
Government 


The International Communication 
Agency (USICA) announces a program 
of selective assistance, encouragement, 
and limited grant support to non-profit 
activities of United States organizations 
outside the Federal Government. 

The primary purpose of the program is 
to enhance the achievement of the 
Agency's international public diplomacy 
goals and objectives by stimulating and 
encouraging increased private sector 
commitment, activity, and resources. 

Private sector organizations interested 
in working cooperatively with USICA 
are invited to consult on the 
development of international exchange 
program concepts within the following 
thematic areas: 

1. U.S. Political/Security Policies. 

2.Freedom and Democracy in the 
1980's, 

3. The U.S. Economy and the World 
Economic System. 

4. Meeting the Challenges of Science 
and Technology in the 1980's. 

5. American Society in a Changing 
World. 

6. The Arts and Humanities in 
America. 

Emphasis during the consultative 
process will be on the identification of 
organizations whose goals and 
objectives most clearly complement or 
coincide with those of USICA, that are 
interested in and competent to address 
program concepts within the listed 
thematic areas and that have substantial 
potential for obtaining funding in 
addition to USICA support. 

This is not a solicitation for grant 
proposals. After consultation, selected 
organizations will be invited to prepare 
proposals for the limited financial 
assistance available. 

For further information, organizations 
interested in participating in this process 
should contact the Office of Private 
Sector Programs, Associate Directorate 
for Educational and Cultural Affairs, 
International Communication Agency, 
Washington, D.C. 20547 or call (202) 
632-5323. 

Dated: July 22, 1982. 

Charles Z. Wick, 

Director. 

[FR Doc. 62-20535 Filed 7-28-82; 8:45 am] 
BILLING CODE 6230-01-M 


INTERNATIONAL TRADE 
COMMISSION 


[Investigation No. 337-TA-112] 


Certain Cube Puzzles; Change of the 
Commission Investigative Attorney 


Notice is hereby given that Oresie 
Russ Pirfo, Esq. of the Unfair Import 
Investigations Division will be the 
Commission investigatiye attorney, as of 
this date, instead of M. Brooke Murdock, 
Esq. 

The Secretary is requested to publish 
this notice in the Federal Register. 


Dated: July 22, 1982. 
David I. Wilson, 
Chief, Unfair Import Investigations Division. 
[FR Doc. 82-20563 Filed 7-28-82; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 701-TA-185 
(Preliminary)] 


Fireplace Mesh Panels From Taiwan 


AGENCY: International Trade 
Commission. 

ACTION: Institution of a preliminary 
countervailing duty investigation and 
scheduling of a conference to be held in 
connection with the investigation. 


EFFECTIVE DATE: July 20, 1982. 
SUMMARY: The United States 
International Trade Commission hereby 
gives notice of the institution of an 
investigation under section 703(a) of the 
Tariff Act of 1930 (19 U.S.C. 1671b(a)) to 
determine whether there is a reasonable 
indication that an industry in the United 
States is materially injured, or is 
threatened with material injury, or the 
establishment of an industry in the 
United States is materially retarded, by 
reason of imports from Taiwan of 
fireplace mesh panels, provided for in 
items 642.87 or 654.00 of the Tariff 
Schedules of the United States, which 
are alleged to be subsidized by the 
Government of Taiwan. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Vera Libeau (202-523-0368), Office 
of Investigations, U.S. International 
Trade Commission. 

SUPPLEMENTARY INFORMATION: 
Background.—This investigation is 
being instituted in response to a petition 
filed July 20, 1982, on behalf of Justesen 

Industries, Inc. of Blaine, Washington, 
Pacific Fireplace Furnishings, Inc. of 
Taulatin, Oregon, and Fall River 
Fireplace Co., Inc. of Syosset, New York. 
A copy of this petition is available for 
public inspection in the Office of the 
Secretary, U.S. International Trade 
Commission, 701 E Street, NW., 
Washington, D.C. The Commission must 
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make its determination in this 
investigation within 45 days after the 
date of the filing of the petition or by 
September 3, 1982 (19 CFR 207.17). 
Persons. wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided for in 
section 201.11 of the Commission's Rules 
of Practice and Procedure (19 CFR 
201.11), not later than August 5, 1982. 
Any entry of appearance filed after this 
date will be referred to the Chairman, 
who shall determine whether to accept 
the late entry for good cause shown by 
the person desiring to file the notice. 

Service of documents.—The Secretary 
will compile a service list from the 
entries of appearance filed in this 
investigation. Any party submitting a 
document in connection with the 
investigation shall, in addition to 
complying with section 201.8 of the 
Commission's rules (19 CFR 201.8), serve 
a copy of each such document on all 
other parties to the investigation. Such 
service shall conform with the : 
requirements set forth in section 
201.16(b) of the rules (19 CFR 201.16(b)). 

In addition to the foregoing, each 
document filed with the Commission in 
the course of this investigation must 
include a certificate of service setting 
forth the manner and date of such 
service. This certificate will be deemed 
proof of service of the document. 
Documents not accompanied by a 
certificate of service will not be 
accepted by the Secretary. 

Written submissions.—Any person 
may submit to the Commission on or 
before August 16, 1982, a written 
statement of information pertinent to the 
subject matter of this investigation (19 
CFR 207.15). A signed original and 
fourteen (14) copies of such statements 
must be submitted (19 CFR 201.8). 

Any business information which a 
submitter desires the Commission to 
treat as confidential shall be submitted 
separately, and each sheet must be 
clearly marked at the top “Confidential 
Business Data.” Confidential 
submissions must conform with the 
requirements of section 201.6 of the 
Commission's rules (19 CFR 201.6). All 
written submissions, except for 
confidential business data, will be 
available for public inspection. 

Conference.—The Director of 
Operations of the Commission has 
scheduled a conference in connection 
with this investigation for 9:30 a.m., on 
August 12, 1982, at the U.S. international 
Trade Commission Building, 701 E Street 
NW., Washington, D.C. Parties wishing 
to participate in the conference should 
contact the supervisory investigator for 
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the investigation, Ms. Vera Libeau, 
telephone 202-523-0368, notlater than 
August 9, 1982, to arrange for their 
appearance. Parties in support of the 
imposition of countervailing duties in 
this investigation and parties in 
opposition to the imposition of such 
duties will each be collectively allocated 
one hour within which to make an oral 
presentation at the conference. 

For further information concerning the 
conduct of this investigation and rules of 
general application, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR part 207, 47 FR 6182, February 
10, 1982), and part 201, subparts A 
through E (19 CFR part 201, 47 FR 6182, 
February 10, 1982). Further information 
concerning the conduct of the 
conference will be provided by Ms. 
Libeau. 

This notice is published pursuant to 
§ 207.12 of the Commission’s rules (19 
CFR 207.12). 


Issued: July 26, 1982. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 82-20596 Filed 7-28-82; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 731-TA-50 (Final)] 


Stainless Clad Steel Plate From Japan 


Determination 


On the basis of the record' developed 
in the subject investigation, the 
Commission determines, pursuant to 
section 735(b) of the Tariff Act of 1930 
(19 U.S.C. 1673d(b)), that an industry in 
the United States is materially injured 
by reason of imports from Japan of 
stainless clad steel plate, provided for in 
item 607.94 of the Tariff Schedules of the 
United States, which are being, or are 
likely to be, sold in the United States at 
less than fair value (LTFV). 


Background 


The Commission instituted this 
investigation effective March 22, 1982, 
following a preliminary determination 
by the Department of Commerce that 
stainless clad steel plate from Japan is 
being sold, or is likely to be sold, in the 
United States at LTFV. Notice of the 
institution of the Commission's 
investigation and of a public hearing to 
be held in connection therewith was 
given by posting copies of the notice in 
the Office of the Secretary, U.S. 
International Trade Commission, 
Washington, D.C., and by publishing the 


The record is defined in § 207.2(i) of the 
Commission's rules of practice and procedure (19 
CFR 207.2(i), 47 FR 6190). 


notice in the Federal Register on April 7, 
1982 (47 FR 14985). The hearing was held 
in Washington, D.C., on June 3, 1982, and 
all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 


Views of the Commission 


Introduction 


We find that an industry in the United 
States is materially injured by reason of 
imports of stainless clad steel plate from 
Japan which is being sold at less than 
fair value (LTFV). The rapid increase in 
imports beginning in 1981 and 
continuing during the first quarter of 
1982 has resulted in material injury to 
the domestic industry. This material 
injury has been manifested principally 
in price depression, lost sales, and 
declining profitability. 


Domestic Industry 


Section 771(4)(A) of the Tariff Act of 
1930 defines the term “industry” as “the 
domestic producers as a whole of a like 
product, or those producers whose 
collective output of the like product 
constitutes a major proportion of the 
total domestic production of that 
product.” The statute defines “like 
product” as a product which is like, or in 
the absence of like, most similar in 
characteristics and uses with, the article 
under investigation.*® 

Whether imported or produced 
domestically, stainless clad steel plate, 
the article subject to this investigation, 
is a composite plate consisting of 
stainless steel integrally bonded to a 
carbon or alloy steel plate base. 
Stainless clad steel plate is used 
because it combines the corrosion- 
resistant properties of stainles steel with 
the strength of carbon or allow steel, 
thus allowing less of the more expensive 
stainless material to be used. While 
other types of clad plate (such as nickel, 
copper, titanium, or gold) also allow 
similar cost savings and strength 
enhancement, they do not provide the 
specific qualities of stainless steel. 
Because of these specific qualities, 
stainless clad steel plate is used in 
petroleum vessels, petrochemical 
vessels, ships which carry corrosive 
chemicals, and in the nuclear power 
industry. 

Japanese producers and domestic 
producers make stainless clad steel 
plate to order to meet identical 
specifications for any specific project. 
These specifications can vary widely as 
to the type of clad and backing material 
(chemical composition) and with respect 
to thickness and other dimensions of the 


249 U.S.C. 1677(4)(A). 
19 U.S.C. 1677(10). 
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plate from project to project, depending 
on the intended use of the vessel or 
structure. Therefore, Japanese and 
domestically produced stainless clad 
steel plate are completely substitutable 
for each other for any given project. 
Thus, we find the like product to be all 
stainless clad steel plate. 

Further, we find that the domestic 
industry consists of the four domestic 
producers of stainless clad steel plate: 
Lukens Steel Co., Phoenix Steel Corp., E. 
I. DuPont de Nemours & Co., Inc., and 
Explosive Fabricators, Inc. 


Material Injury by Reason of LTFV 
Imports 


Section 771(7) of the Tariff Act of 1930 
directs the Commission, in making its 
determination, to consider, among other 
factors, (1) the volume of imports of the 
merchandise under investigation, (2) 
their impact on domestic prices, and (3) 
the consequent impact on the domestic 
industry.‘ In the preliminary 
investigation, the Commission based its 
decision on increasing imports, declining 
profits, substantial margins of 
underselling and indications of price 
suppression, In this final investigation, 
the evidence of material injury has 
become even clearer. 

Volume of imports.—Prior to 1981, 
imports of stainless clad steel plate from 
Japan were generally very low. They 
declined from 1979 to 1980. In 1981, 
however, imports increased 
substantially both in absolute volume 
and in relation to U.S. consumption. 
Imports of stainless clad steel plate from 
Japan increased from 64,653 pounds in 
1980 to 5,245,550 pounds in 1981, all of 
which entered in the last three quarters 
of that year. Imports from Japan in the 
first three months of 1982 amounted to 
180,518 pounds, as compared to no 
imports in the like period of the previous 
year. The ratio of imports to 
consumption increased from less than 1 
percent in 1980 to more than 15 percent 
in 1981. 

Effect of imports on domestic 
prices.—The impact of imports from 
Japan becomes most apparent in their 
effect on the prices of the domestic 
product. Stainless clad steel plate is 
generally sold on a competitive-bid 
basis. Domestic producers may bid 
against each other, as well as against 
importers. The stainless clad steel plate 
requirements for a particular bid must 
meet the specifications of the 
fabricator/purchaser. Therefore, on any 
given bid inquiry, the product being bid 
on is identical regardless of whether its 


419 U.S.C. 1677(7). 
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source would be a domestic or foreign 
producer. 

Producers, importers, and fabricators 
of stainless clad steel plate were asked 
to submit information on the largest 
tonnage contracts on which they quoted 
or requested quotes in 1980, 1981, and 
January-March 1982. This time period 
includes the period when less-than-fair- 
value sales occurred. These data 
provided a sample of competitive price 
comparisons. In every instance in which 
the contract was awarded to a supplier 
of Japanese stainless clad steel plate, 
the bid price for the imported Japanese - 
product was below the domestic 
producer's bid price, often by a 
substantial margin. Margins of 
underselling ranged from as low as 2.7 
percent to as high as 45.7 percent. This 
underselling resulted in contracts being 
lost by the domestic producers.* The 
substantially lower price of the Japanese 
stainless clad steel plate was an 
important factor in most of the contracts 
awarded to the Japanese producers. ® 

Price suppression and depression 
were caused, in part, by the LTFV 
import competition. The bid process is 
often evolutionary in nature. During the 
time between the initial submission of a 
bid and the final award of the contract 
to supply the stainless clad steel plate 
for a project, domestic producers and 
importers have an opportunity to change 
or lower their bids.” According to 
information gathered during the course 
of this investigation, domestic producers 
were compelled to lower their bid prices 
on at least six contracts, in one instance 
by more than 30 percent, due to the 
competition from stainless clad steel 
plate imported from Japan. 

Impact on the domestic industry.*— 
The industry which produces stainless 
clad steel plate was in a serius decline 
from 1979 to 1980. Production, 
shipments, capcacity utilization, 
profitability, and employment declined 
throughout the period.® Imports were 
also at a very low level in 1979 and 1980, 
both in absolute numbers and as a 
percent of total U.S. consumption. 

In 1981, however, the market for 
stainless clad steel plate improved 
dramatically. Consumption almost 
doubled from 1980 to 1981. Production 
and shipments of the domestic 


5 Staff report at A-28. 

® Id., at A-24 through 31. During the course of this 
investigation, it became apparent that in certain 
instances other factors also caused domestic 
producers to lose bids to Japanese imports, 
including both delivery and quality problems. 

7A complete discussion of the bid process is 
provided in the report at A-22. 

* Specific company-related data are confidential 
and cannot be discussed in this public document. 

® See Staff report, at A-7 through A-20. 


producers increased, employment levels 
rose, and capacity utilization was at its 
highest level in the period for which we 
have data." In 1981, however there were 
also massive imports, increasing the 
Japanese market share from less than 1 
percent in 1980 to more than 15 percent 
in 1981. This quickly emerging import 
competition added to the problems of an 
already financially weakened domestic 
industry. 

In the first three months of 1982, as 
compared to the corresponding period in 
1981, domestic production, shipments, 
and capacity utilization declined. 
Domestic employment also dropped, to 
its lowest level in three years. 

The profitability of domestic 
producers declined steadily from 1979 to 
1980 and dropped sharply in 1981 in 
some cases becoming losses, despite the 
increased shipments in 1981.'' These 
adverse financial conditions continued 
in the first quarter of 1982. The ratio of 
cost of goods sold to net sales increased 
by more than 20 percentage points from 
1979 through the first three months of 
1982, indicating that firms were unable 
to pass on their increased costs on in the 
prices they charged for their goods, 
resulting in lowered profitability. '* 

It appears that the strong price 
competition from the Japanese product 
is the principal reason producers were 
unable to raise prices and in some 
instances had to roll back their prices to 
make sales. '* The result was a decline in 
both operating profit and net profit 
before taxes in 1981, a time when 
shipments had increased and profits 
reasonably could have been expected to 
increase as well. Instead, there were 
confirmed instances of domestic 
producers losing sales and lowering 
prices in the face of import competition. 


Conclusion 


On the basis of the information 
developed during this investigation, we 
find that an industry in the United 
States is materially injured by reason of 
imports of stainless clad steel plate from 
Japan which is being sold at less than 
fair value. 


Issued: July 20, 1982. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 62-20443 Piled 7-28-62; 8:45 am] 
BILLING CODE 7020-02-M 


© /d., at A-6 through A-16. 
"Jd, at A-17 through A-20. 
"2 Id, at A-17. 

3 Id, at A-28. 
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DEPARTMENT OF JUSTICE 
Antitrust Division 


United States v. National Association 
of Broadcasters; Proposed Final 
Judgment and Competitive Impact 
Statement 


Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16{b) through (h), that a 
proposed Final Judgment, Stipulation, 
and Competitive Impact Statement have 
been filed with the United States 
District Court for the District of 
Columbia, in United States v. National 
Association of Broadcasters, Civil 
Action No. 79-1549. In this case, the 
United States has alleged that the 
National Association of Broadcasters 
(“NAB”) violated Section 1 of the 
Sherman Act, 15 U.S.C. 1, by 
disseminating and enforcing a television 
code which restricts the quantity, 
format, and placement of non-program 
material broadcast on television. The 
proposed Final Judgment would require 
NAB to stop disseminating and 
enforcing the challenged Code 
provisions, and would prohibit NAB 
from adopting similar rules in the future. 

Public comment is invited within the 
statutory sixty (60) day comment period. 
Written comments and responses 
thereto will be published in the Federal 
Register and filed with the Court. 
Comments should be directed to Stanley 
M. Gorinson, Chief, Special Regulated 
Industries Section, Antitrust Division 
(SAFE 504B), Department of Justice, 
Washington, D.C. 20530. 

Joseph H. Widmar, 
Director of Operations. 

United States of America, Plaintiff v. 
National Association of Broadcasters, 
Defendant. 

Civil Action No. 79-1549 

Filed: July 16, 1982. 


Stipulation 


It is stipulated by and between the 
undersigned parties, by their respective 
attorneys, that: 

1. The parties consent that a Final 
Judgment in the form hereto attached may be 
filed and entered by the Court, upon the 
motion of any party or upon the Court's own 
motion, at any time after compliance with the 
requirements of the Antitrust Procedures and 
Penalties Act (15 U.S.C. 16), and without 
further notice to any party or other 
proceedings, provided that Plaintiff has not 
withdrawn its consent, which it may do at 
any time before the entry of the proposed 
Final Judgment by serving notice thereof on 
Defendant and by filing that notice with the 
Court. 

2. In the event Plaintiff withdraws its 
consent, or if the proposed Final Judgment is 
not entered pursuant to this Stipulation, this 
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Stipulation shall be of no effect whatever, 
and the making of this Stipulation shall be 
without prejudice to any party in this or any 
other proceeding. 

3. Upon entry of the Final Judgment, 
Defendant NAB will move, pursuant to Rule 
42(b) of the Rules of Appellate Procedure, in 
the Court of Appeals, to vacate as moot the 
Court's Order of March 3, 1982, and to 
dismiss its appeal therefrom, dated May 3, 
1982, in No. 82-1517, on the grounds of 
mootness, and Plaintiff will not object to said 
motion. 

For Plaintiff United States of America: 
William F. Baxter, Assistant Attorney 
General; John V. Thomas; Ronald G. Carr, 
Deputy Assistant Attorney General; 
Gordon G. Stoner; Mark Leddy; John 
Dorsey; Stanley M. Gorinson; Robert E. 
Hauberg, Jr., Attorneys, United States 
Department of Justice. 

For Defendant National Association of 
Broadcasters: Keith E. Pugh, Jr., A Member 
of the Firm. 


U.S. District Court for the District of 
Columbia 


United States of America, Plaintiff v. 
National Association of Broadcasters, 
Defendant. 

Civil Action No. 79-1549. 


Filed: July 16, 1982. 


Final Judgment 


Plaintiff, the United States of America, 
having filed its Complaint herein on June 14, 
1979, and Plaintiff and Defendant, National 
Association of Broadcasters, by their 
respective attorneys, having each consented 
to the entry of this Final Judgment, and 
without this Final Judgment constituting 
evidence against or admission by Defendant 
or Plaintiff with respect to any issue of fact or 
law herein; 

Now, therefore, before the taking of any 
testimony, and without trial or any final 
adjudication of any issue of fact or law 
herein, and upon the consent of the parties, it 
is hereby 

Ordered, adjudged, and decreed as follows: 


This Court has jurisdiction over the subject 
matter of this action and the parties. The 
Complaint states a claim upon which relief 
may be granted against Defendant under 
Section 1 of the Sherman Act (15 U.S.C. 1). 


As used in this Final Judgment: 

“NAB” means the defendant National 
Associaiton of Broadcasters. 

“NAB Television Code” or “Television 
Code” means the Television Code of the 
NAB. 

Non-program material” includes, but is not 
limited to, commercials, promotional 
announcements, billboards, public service 
announcements and credits. 

“Code subscribers” includes all persons 
who have subscribed to or agreed to be 
bound by the provisions of the Television 
Code. 

“Person” means any individual, 
partnership, firm, association, corporation, or 
other business or legal entity. 


ml 


This Final Judgment shall apply to 
Defendant, its subsidiaries and affiliates 
(including without limitation the Code 
Authority of the NAB) and to Defendant's 
officers, directors, agents, employees, 
successors, and assigns, and to all other 
persons in active concert or participation 
with any of them who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. For purposes 
of this Section III, members of Defendant 
NAB shall not be deemed to be in active 
concert or participation with NAB solely by 
virtue of their membership in NAB. 


IV 


Defendant shall immediately cancel and is 
enjoined from maintaining, promulgating, 
publishing, distributing, enforcing, monitoring 
or otherwise requiring or suggesting 
adherence to Section IX, paragraph 5; Section 
XIV, paragraphs 1 through 5; and Section XV 
of the Television Code (twenty-second 
edition), the enumerated portions of which 
are attached hereto as Appendix A. 


V 


Defendant is enjoined and restrained from, 
directly or indirectly, and either unilaterally 
or in concert with any other person, adopting, 
maintaining, promulgating, publishing, 
distributing, enforcing, monitoring or 
otherwise requiring or suggesting adherence 
to, any code, rule, by-law, guideline, standard 
or other provision limiting or restricting: 

(1) The quantity, length or placement of 
non-program material appearing on 
broadcast television; or 

(2) The number of products or services 
presented within a single non-program 
announcement on broadcast television. 
Provided, however, that nothing in this Final 
Judgment shall prohibit: 

A. Members of Defendant NAB (including 
commonly-owned members acting together), 
from individually and unilaterally adhering 
to, adopting, instituting or maintaining such 
policies, practices or limitations with respect 
to the quantity, length, or placement of non- 
program material, or the number of products 
or services presented within a single non- 
program announcement, as each such 
member may independently deem 
appropriate. 

B. Defendant NAB and its members from 
exercising their First Amendment rights of: 

(1) jointly advocating, proposing, opposing 
or discussing with each other legislation 
concerning any policies, practices or 
limitations with respect to the quantity, 
length, or placement of non-program material, 
or the number of products or services 
presented within a single non-program 
announcement; 

(2) jointly advocating, proposing, opposing 
or discussing any rule, regulation, or policy to 
any federal or state executive or 
administrative agency or department; or 

(3) jointly participating in any proceeding 
before any such agency or department, 
concerning such policies, practices or 
limitations. 


VI 
Defendant NAB is ordered: 
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A. Within thirty days of the date of entry of 
this Final Judgment to send a copy of this 
Final Judgment to all NAB members and all 
Television Code subscribers; and 

B. To file with this Court and serve upon 
Plaintiff an affidavit as to the fact and 
manner of compliance with subparagraph A 
of this paragraph. Such affidavit is to be 
served and filed with the Clerk of the Court 
within forty-five days of the date of entry of 
this Final Judgment. 


vil 


For the purpose of determining or securing 
compliance with this Final Judgment, and 
subject to any legally recognized privilege, 
from time to time: 

A. Duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General or of the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to Defendant made to its principal office, be 
permitted: 

(1) Access during office hours to inspect 
and copy all books, ledgers, accounts, 
correspondence, memoranda, and other 
records and documents in the possession or 
under the control of Defendant, who may 
have counsel present, regarding any matters 
relevant to this Final Judgment; and 

(2) Subject to the reasonable convenience 
of such Defendant and without restraint or 
interference from it, it interview officers, 
employees and agents of such Defendant, 
who may have counsel present, regarding any 
such matters. 

B. Upon the written request of the Attorney 
General or of the Assistant Attorney General 
in charge of the Antitrust Division made to 
Defendant's principal office, Defendant shall 
submit such written reports, under oath if 
requested, with respect to any of the matters 
contained in this Final Judgment as may be 
requested. 

C. No information or documents obtained 
by means provided in this Section shall be 
divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized employee or 
representative of the Executive Branch of the 
United States, except in the course of legal 
proceedings to which the United States is a 
party, or for the purpose of securing 
compliance with this Final Judgment, or as 
otherwise required by law. 


Vill 


The Final Judgment shall! remain in effect 
until ten (10) years from the date of entry. 


Ix 

Jurisdiction is retained by this Court for the 
purpose on enabling any of the parties to this 
Final Judgment to apply to this Court at any 
time for further orders or directions as may 
be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of its 
provisions, for its enforcement or compliance, 
and for the punishment of any violation of its 
provisions. 


xX 
Entry of this Final Judgment is in the public 
interest. 
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Entered: 
U.S. District Judge 


Appendix A 


The Television Code; National Association of 
Broadcasters (Twenty-Second Edition, July 
1981) 


[X. PRESENTATION OF ADVERTISING 


5. Audience perceptions of clutter. A 
multiple product announcement is one in 
which two or more products or services are 
presented within the framework of a single 
announcement. A multiple product 
announcement shall not be scheduled in a 
unit of time less than 60 seconds, except 
where integrated so as to appear to the 
viewer as a single message. A multiple 
product announcement shall beconsidered 
integrated and counted as a single 
announcement if: 

—the products or services are related and 
interwoven within the framework of the 
announcement (related products or 
services shall be defined as those having a 
common character, purpose and use); and 

—the voice(s), setting, background and 
continuity are used consistently throughout 
so as to appear to the viewer as a single 
message. 

Multiple product announcements of 60 
seconds in length or longer not meeting this 
definition of integration shall be counted as 
two or more announcements under standard 
XIV-5 of the Code. This provision shall not 
apply to retail or service establishments. 


XIV. TIME STANDARDS FOR NETWORK- 
AFFILIATED STATIONS 


1. Non-Program Material Definition. Non- 
program material in both prime time and all 
other tithe includes billboards, commercials 
and promotional announcements. 

Non-program material also includes: 

A. In programs of 90 minutes in length or 
less, credits in excess of 30 seconds per 
program, except in feature films. In no event 
should credits exceed 40 seconds in such 
programs. 

The 40-second limitation on credits shall 
not apply, however, in any situation governed 
by a contract entered into before October 1, 
1971, 

B. In programs longer than 90 minutes, 
credits in excess of 50 seconds per program, 
except in feature films. In no event should 
credits exceed 60 seconds in such programs. 

C. Credits in excess of 70 seconds per 
program for the following categories 
exclusive of feature films: Award or variety 
programs two hours in length or longer; 
movies three hours in length or longer, and 
any program two hours in length or longer 
whose production involves the use of two or 
more production units working in different 
locations. In no event should credits exceed 
80 seconds in such programs. 

The only exclusions from the foregoing 
definition of non-program material are: (1) 
public service announcements; (2) voice-over 
credits program information announcements 
not to exceed 30 seconds; (3) scheduling 
information regarding unusual special news 
programs; (4) scheduling information 
presented in special programs of 
indeterminate length (e.g., special news, 


sports or other special events programs) 
regarding an immediately upcoming 
program(s) whose regular broadcast time has 
been affected by the indeterminate length 
program, and (5) promotional/informational 
material used to fulfill time requirements of 
certain formats two hours in length or longer 
such as theatrical length motion pictures, 
mini-series, made-for-television movies, 
occasional special long-length versions of 
series programs. In such situations, the 
broadcaster may, no more than 12 times per 
year, and at his/her discretion, utilize 
promotional/informational material to fill the 
time requirement provided such material 
does not exceed an average of two minutes 
per hour. The limit on the amount of such 
material per program shall be four minutes 
and, when used, the material shall be generic 
in nature. 

2. Allowable Time for Non-Program 
Material. 

A. Prime Time. (1) Prime time is a 
continuous period of not less than three 
consecutive hours per broadcast day as 
designated by the station between the hours 
of 6:00 PM and midnight. 

(2) In prime time on network-affiliated 
stations, the amount of non-program material 
shall not exceed nine minutes 30 seconds in 
any 60-minute period. When deemed 
necessary by the broadcaster, an additional 
30 seconds per hour may be used for 
promotional announcements. 

B. All Other Time. In all other time, non- 
program material shall not exceed 16 minutes 
in any 60-minute period. 

C. Children’s Programming Time. 
Children’s programming time is defined as 
those hours other than prime time in which 
programs initially designed primarily for 
children under 12 years of age are scheduled. 

Within this time period on Saturday and 
Sunday, non-program material shall not 
exceed nine minutes 30 seconds in any 60- 
minute period. 

Within this time period on Monday through 
Friday, non-program material shall not 
exceed 12 minutes in any 60-minute period. 

3. Averaging Concept. {n prime time and all 
other time, programs of 90 minutes in length 
or longer, the reasonable averaging of the 
amount of allowable time for non-program 
material and or of the number of allowable 
interruptions is permitted for the purpose of 
preserving program continuity in the interests 
of the viewer. In such situations, one or more 
60-minute period({s) may contain more than 
the allowable amount of non-program 
material and or more than the allowable 
number of interruptions providing the 
remaining 60-minute period(s) contains 
appropriately less non-program material and 
or fewer interruptions so that, on average, 
each hour of the program is compliant with 
applicable Television Code standards. 
Additionally, when the telecast of live 
programs of indeterminate length, such as 
sports programs and on-the-spot news 
coverage, carries over from one time period 
to another (e.g., prime time to all other time), 
allowance will be made for the reasonable 
overage of non-program material in any given 
hour of the program providing the totai 
amount of non-program material does not 
exceed the total allowed for the period of 
time which the program covers. 
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4. Program Interruptions. 

A. Definition: A program interruption is 
any occurrence of non-program material 
within the main body of the program. 

B. In prime time, the number of program 
interruptions shall not exceed two within any 
30-minute program, or four within any 60- 
minute program. Programs longer than 60 
minutes shall be prorated at two 
interruptions per half hour. 

The number of interruptions in 60-minute 
variety shows shall not exceed five. 

C. In all other time, the number of 
interruptions shall not exceed four within any 
30-minute program period. 

D. In children’s weekend programming 
time, as defined in Section XIV-2C, the 
number of program interruptions shall not 
exceed two within any 30-minute program or 
four within any 60-minute program. 

E. In both prime time and all other time, the 
following interruption standard shall apply 
within programs of 15 minutes or less in 
length: 
5-minute program—1 interruption; 
10-minute program—2 interruption; 
15-minute program—2 interruption. 

F. News, weather, sports and special 
events programs are exempt from the 
interruption standards because of the nature 
of such programs. 

5. Consecutive Announcements. In both 
prime time and all other time, no more than 
five non-program material announcements 
may be scheduled consecutively within 
programs by the originating Code subscriber, 
of which no more than four may be 
commercial announcements, and no more 
than three non-program material 
announcements may be scheduled 
consecutively during any station break. 

Public service announcements are 
excluded from the consecutive announcement 
count. The consecutive announcement 
limitation need not apply in situations in 
which the number of interruptions in a 
program has been reduced. 


XV. TIME STANDARDS FOR 
INDEPENDENT STATIONS 


1. Non-program elements shall be 
considered as all-inclusive, with the 
exception of required credits, legally required 
station identifications, and “bumpers.” 
Promotion spots and public service 
announcements, as well as commercials, are 
to be considered non-program elements. 

2. The allowed time for non-program 
elements, as defined above, shall not exceed 
seven minutes in a 30-minute period or 
multiples thereof in prime time (prime time is 
defined as any three contiguous hours 
between 6:00 PM and midnight, local time), or 
eight minutes in a 30-minute period or 
multiples thereof during all other times. 

3. Where a station does not carry a 
commercial in a station break between 
programs, the number of program 
interruptions shall not exceed four within any 
30-minute program, or seven within any 60- 
minute program, or 10 within any 90-minute 
program, or 13 in any 120-minute program. 
Stations which do carry commercials in 
station breaks between programs shall limit 
the number of program interruptions to three 
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within any 30-minute program, or six within 
any 60-minute program, or nine within any 
90-minute program, or 12 in any 120-minute 
program. News; weather, sports, and special 
events are exempted because of format. 

4. Not more than four non-program material 
announcements, as defined above, shall be 
scheduled consecutively. An exception may 
be made only in the case of a program 60 
minutes or more in length, when no more 
than seven non-program elements may be 
scheduled consecutively by stations who 
wish to reduce the number of program 
interruptions. 

5. The conditions of paragraphs three and 
four shall not apply to live sports programs 
where the program format dictates and limits 
the number of program interruptions. 

(For children’s time standards on 
independent stations see provisions XIV-2C, 
4D under Time Standards for Network- 
Affiliated Stations.) 


U.S. District Court For the District of 
Columbia 


United States of America, Plaintiff v. 
National Association of Broadcasters, 
Defendant. 

Civil Action No. 79-1549. 


Filed: July 16, 1982. 


Competitive Impact Statement 


Pursuant to Section 2(b) of the Antitrust 
Procedures and Penalties Act, 15 U.S.C. 
16(b)-(h), the United States of America files 
this Competitive Impact Statement relating to 
the proposed Final Judgment against the 
defendant in this civil antitrust proceeding. 


I. Nature and Purpose of the Proceeding 


On June 14, 1979, the United States filed a 
civil antitrust complaint under Section 4 of 
the Sherman Act (15 U.S.C. 4), against the 
National Association of Broadcasters 
(“NAB”), alleging that the NAB had violated 
Section 1 of the Sherman Act (15 U.S.C. 1), by 
combining and conspiring to restrain trade. 
Specifically, the complaint alleged that the 
NAB had promulgated and enforced a 
televison code, certain provisions of which 
restricted the quantity, placement, and format 
of televsion advertisements. 

In response to the parties’ cross-motions 
for summary judgment, the District Court on 
March 3, 1982, issued an Opinion and Order 
which denied NAB’s motion and which 
granted in part the Government's motion for 
summary judgment. The Court found NAB’s 
“multiple product” rule to be par se unlawful. 
This rule restricted the number of products 
that could be advertised within a single 
advertisement of less than 60 seconds’ 
duration. The Court accordingly entered an 
Order requiring NAB immediately to cease 
enforcement of that rule.' The Court held that 
the merits of the Government's other 
allegations could be determined only after 
trial. 

In July 1982, plaintiff and defendant agreed 
that the proposed Final Judgment may be 
entered after compliance with the Antitrust 


1On May 3, 1982, NAB filed a Notice of Appeal 
from the Order. NAB will move to have the Order 
vacated as moot if the proposed Final Judgment is 
entered. See parts III and IV below for a more 
complete discussion of that matter. 


Procedures and Penalties Act. Entry of this 
proposed Final Judgment will terminate the 
action, except that the Court will retain 
jurisdiction to construe, modify, enforce, or to 
punish violoations, of the proposed judgment. 


Il. Events Giving Rise to the Alleged 
Violation 


The National Association of Broadcasters 
is a non-profit trade association founded to 
further the interests of broadcasters. About 
70 percent of the nation’s television 
broadcasters are NAB members. Since 1952 
the NAB has promulgated and enforced a 
television code that regulates, among other 
things, television advertising. 

The Department's complaint focuses only 
on three types of advertising restrictions 
imposed by the televison code.? The first, the 
“time limitation” rule, sets an upper limit on 
the number of minutes of advertising (and 
other non-program material such as 
promotional and public service 
announcements) that a broadcaster may 
show per hour of broadcasting.* There are 
different limits for prime time and non-prime 
time programming, and different prime time 
limits apply to network affiliates and to 
independent stations. 

The second group of rules are the 
“consecutive announcemert” and “program 
interruption” rules.* The consecutive 
announcement rule limits the number of 
consecutive non-program announcements 
that a station may broadcast, i.e., the number 
of back-to-back commercials, promotions, 
and public service announcements. The 
program interruption rule limits the number 
of times that a program may be interrupted to 
show non-program material, i.e., the number 
of commercial breaks. Here too, the limits 
vary depending on the status of the station as 
a network affiliate or as an independent, and 
on the time of day. Together, these rules 
effectively establish a 30 second minimum for 
television commercials since a broadcaster 
who used shorter commercials would reach 
the maximum number of consecutive 
announcements or program interruptions 
allowed, before having filled the maximum 
time available for advertisements under the 
Code. 

Third, the Code contained what is called 
the “multiple product” rule, which states that 
two unrelated products or services may not 
be advertised in a single commercial of less 
than 60 seconds’ duration.® 

In Challenging the foregoing provisions, the 
complaint alleges that the effect of these 
Code provisions is to restrain trade in 
violation of Section 1 of the Sherman Act, by 
restricting the overall supply of television 
advertising available to advertisers, and by 


? The television code also deals with many other 
matters which are not addressed in the complaint 
and which would not be affected by the propesed 
Final Judgment. 

* This rule is set forth in paragraph XIV, sections 
1-3, and in paragraph XV of the NAB television 
code. 

‘Paragraph XIV, sections 4, 5 of the NAB 
television code. 

This is the rule that Judge Greene found in his 
March 3, 1982 Opinion to be a per se violation of 
Section 1 of the Sherman Act. It is set forth in 
paragraph IX, section 5 of the television code. 
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restricting competition in the format in which 
television commercials may be presented. 


Ill. Explanation of the Proposed Final 
Judgement 


The United States and the defendant have 
stipulated that the proposed Final Judgment 
may be entered by the Court at any time after 
compliance with the Antitrust Procedures 
and Penalties Act. The proposed judgment 
constitutes no admission by either party as to 
any issue of fact or law. Under the provisions 
of the Antitrust Procedures and Penalties Act, 
entry of the proposed judgment is 
conditioned on a determination by the Court 
that the proposed Final Judgment is in the 
public interest. 

The proposed Final Judgement orders NAB 
to stop disseminating or enforcing the specific 
Code provisions challenged by the United 
States, and forbids NAB to adopt in the future. 
rules respecting the quantity, length, or 
placement of non-program material on 
television, or any rule respecting the number 
of products or services to be advertised 
within a single non-program announcement 
on television. The proposed Final Judgment 
also orders NAB to send a copy of the Final 
Judgment to all NAB members and Code 
subscribers. The Final Judgment expressly 
provides that it does not limit the right of 
NAB members—none of whom were named 
as defendants in the action—to individually 
establish their own advertising standards. 
Nor does the Final Judgment prohibit NAB 
and its members from exercising their First 
Amendment rights of jointly advocating 
legislation or agency regulations, or of 
participating in agency or departmental 
proceedings. 

The United States and the NAB have 
stipulated that the NAB will, upon entry of 
the proposed Final Judgment, request the 
Court of Appeals both to dismiss as moot 
NAB's appeal of Judge Greene's March 3 
Order and to vacate that Order. The parties 
have further stipulated that the United States 
will not object to such a motion. 


VI. Remedies Available to Potential Pri vate 
Litigants 


Section 4 of the Clayton Act (15 U.S.C. 15) 
provides that any person who has been 
injured as a result of conduct prohibited by 
the antitrust laws may bring suit in federal 
court to recover three times the damages the 
person has suffered, as well as costs and 
reasonable attorney fees. Had the United 
States obtained a final judgment in its favor 
after a trial on the merits, that judgment 
would have constituted prima facie evidence 
against the defendant in any private lawsuit 
However, consent judgments or decrees 
entered before any testimony have been 
taken are not prima facie evidence against 
the defendant. 15 U.S.C. 16(a). 

Here, the proposed Final Judgment will 
dispose of all issues in the case, including the 
matters covered by the Court's March 3, 1982 
Order. Where a settlement has rendered a 
court's earlier decision and its appeal moot, 
standard procedure is for the appealing party 
to ask the Court of Appeals to dismiss the 
appeal as moot, and then either to vacate the 
original decision as moot or remand it to the 
district court with instructions to vacate as 
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moot. In this case, if and when the proposed 
Final Judgment is entered by the Court, 
defendant NAB will make a motion in the 
Court of Appeals to vacate the march 3 Order 
as moot, and the United States will not object 
to that motion. The Department anticipates 
that defendant NAB will argue in any 
subsequent private litigation against it 
regarding the television code, that the March 
3 Order should have no prima facie effect. 
The Department expresses no opinion on that 
matter. 

The proposed Final Judgment itself will 
neither assist nor hinder plaintiffs in any 
such lawsuit. See 15 U.S.C. 16{a). 


V. Procedures Available for Modification of 
the Proposed Final Judgment 


The United States and the defendant have 
stipulated that the proposed Final Judgment 
may be entered by the Court after compliance 
with the provisions of the Antitrust 
Procedures and Penalties Act, provided that 
the United States has not withdrawn its 
consent. The Act conditions entry on the 
Court's determination that the proposed 
judgment is in the public interest. 

The Act provides a period of at least sixty 
(60) days preceding the effective date of the 
proposed judgment within which any person 
may submit to the United States written 
comments regarding the proposed Final 
Judgment. Any person who wants to 
comment should do so within sixty (60) days 
of the date of publication of this Competitive 
impact Statement in the Federal Register. The 
United States will evaluate the comments, 
determine whether it should withdraw its 
consent, and respond to the comments. The 
comments and the response of the United 
States will be filed with the Court and 
published in the Federal Register. 

Written comments should be submitted to: 
Stanley M. Gorinson, Chief, Special 
Regulated Industries Section: Antitrust 
Division (SAFE-504B); U.S. Department of 
Justice, Washington, D.C. 20530. 


VI. Alternatives to the Proposed Final 
Judgment 


The principal alternative to entering into a 
consent decree would have been for the 
United States to continue to seek in court an 
injunction forbidding the NAB from enforcing 
the challenged provisions of its television 
code. The relief provided by this proposed 
Final Judgment is virtually the same as that 
which the United States could have expected 
to obtain had it been fully successful in a trial 
on the merits. 

Although most provisions of the proposed 
judgment were revised and refined in the 
course of negotiations, no other relief 
substantially different in kind was 
considered by the United States. 


Vil. Determinative Documents 


There are no materials or documents which 
the United States considered determinative in 
formulating the proposed Final Judgment. 
Therefore, none are being filed along with 
this Competitive Impact Statement. 

Respectfully submitted: John V. Thomas, 
Gordon G. Stoner, John Dorsey, Attorneys, 
Antitrust Division, U.S. Department of 
Justice, Washington, D.C. 20530, (202) 724- 
6721. 


Dated: July 16, 1982. 


Certificate of Service 

I hereby certify that on this 16th day of 
July, 1982 a copy of the foregoing Competitive 
Impact Statement has been served on 
defendant National Association of 
Broadcasters by mail, postage prepaid, 
addressed to the following counsel of record 
for defendant: William Simon, Keith E. Pugh, 
Jr., Edward P. Henneberry, Howrey & Simon, 
1730 Pennsylvania Avenue NW., Washington, 
D.C. 20006. 
John Dorsey, 
Attorney for Plaintiff United States of 
America. 
[FR Doc. 82-20467 Filed 7-28-82; 8:45 am] 
BILLING CODE 4410-01-M 


Proposed Consent Judgment and 
Competitive Impact Statement; United 
States v. All Coast Fishermen’s 
Marketing Association, Inc. 


Notice is hereby given pursuant to the 
Antitrust'Procedures and Penalties Act 
15 U.S.C. 16(b)-(h), that a proposed Final 
Judgment and Competitive Impact 
Statement, as set out below, have been 
filed with the United States District 
Court for the District of Oregon in 
United States v. All Coast Fishermen's 
Marketing Association, Inc., Civil No. 
82-233. The Complaint in this case 
alleged that the defendant Association 
conspired with nonmember commercial 
fishermen to fix prices paid by 
processors to fishermen for seafood and 
to eliminate competition among the 
fishermen in sales to processors in 
violation of Section 1 of the Sherman 
Act, 15 U.S.C. 1. 

The proposed Final Judgment 
prohibits the defendant from engaging in 
any joint pricing and marketing 
activities with nonmembers and from 
compelling nonmembers to comply with 
defendant's prices or policies. 

Public comment is invited within the 
statutory 60-day comment period. Such 
comments, and responses thereto, will 
be published in the Federal Register and 
filed with the Court. 

Comments should be directed to 
Anthony E. Desmond, Chief, San 
Francisco Field Office, Antitrust 
Division, Department of Justice, 450 
Golden Gate Avenue, Box 36046, San 
Francisco, CA 94102 (Telephone: 415/ 
556-6300). 

Joseph H. Widmar, 
Director of Operations. 


U.S. District Court for the District of Oregon 


United States of America, Plaintiff v. All 
Coast Fisherman’s Marketing Association, 
Inc., Defendant 

Civil No. 82-233, Stipulation. 

Filed: July 13, 1982. 


Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Notices 


Stipulation 


It is stipulated by and between the 
undersigned parties, by their respective 
representatives, that: 

1. The parties consent that a Final 
Judgment in the form hereto attached may be 
filed and entered by the Court, upon the 
motion of any party or upon the Court's own 
motion, at any time after compliance with the 
requirements of the Antitrust Procedures and 
Penalties Act (15 U.S.C. 16), and without 
further notice to any party or other 
proceedings, provided that plaintiff has not 
withdrawn its consent, which it may do at 
any time before the entry of the proposed 
Final Judgment by serving notice thereof on 
defendants and by filing that notice with the 
Court. 

2. In the event plaintiff withdraws its 
consent or if the proposed Final Judgment is 
not entered pursuant to this Stipulation, this 
Stipulation shall be of no effect whatever and 
the making of this Stipulation shall be 
without prejudice to any party in this or any 
other proceeding. 

Dated: 


For the Plaintiff, United States of America: 
William F. Baxter, Assistant Attorney 
General; Joseph H. Widmar, Anthony E. 
Desmond, Attorneys, Department of 
Justice. 


For the Defendant, All Coast Fisherman's 
Marketing Association, Richard E. Goche, 
President, ACFMA. 

Richard B. Cohen, Shauna I. Marshall, 

Jonathan R. Howden, Attorneys, 

Department of Justice. 


U.S. District Court for the District of Oregon 


United States of America, Plaintiff v. All 
Coast Fisherman's Marketing Association, 
Inc., Defendant 


Civil No. 82-233, final judgment. 
Filed: July 13, 1982. 


Final Judgment 


Plaintiff, United States of America, having 
filed its complaint herein on February 19, 
1982, and plaintiff and defendant, by their 
respective attorneys, having consented to the 
entry of this Final Judgment without trial of 
ajudication of any issue of fact or law herein 
and without this Final Judgment constituting 
any evidence against or an admission by any 
party with respect to any such issue; 

Now, Therefore, before the taking of any 
testimony and without trial or ajudication of 
any issues of fact or law herein and upon 
consent of the parties hereto, it is hereby, 

Ordered, adjudged and decreed as follows: 


This Court has jurisdiction of the subject 
matter of this action and of each of the 
parties consenting hereto. The Complaint 
states a claim upon which relief may be 
granted against the defendant under Section 
1 of the Sherman Acct (15 U.S.C. 1). 


This Final Judgment applies to the 
defendant and to its officers, directors, 
agents, employees, members, subsidiaries, 
successors and assigns, and to all other 
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persons in active concert or participation 
with any of them who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 


Il 


As used in this Final Judgment: 

(A) “ACFMA” means the defendant, All 
Coast Fisherman's Marketing Association; 

(B) “Person” means any individual, sole : 
proprietorship, partnership, firm, association, 
corporation or any other legal or business 
entity; 

(C) “Seafood” means either fish or 
shellfish; 

(D) “Processor” means any person who 
obtains raw seafood from fishermen for the 
purpose of resale in fresh, frozen or canned 
form; 

(E) “Ex Vessel Price” means the price per 
pound paid to fishermen by processors for 
seafood; 

(F) “Poundage Fee” means a specified 
amount of money per pound of seafood 
delivered to a processor which a processor 
pays to a fish marketing association; and 

(G) “Member” means any person on the 
membership roster of the defendant as of 
January 1, 1981 and who has not submitted a 
signed letter of resignation. 


IV 


Defendant is enjoined and restrained from: 

(A) Participating in any discussion, 
communication, or agreement with any 
nonmember commercial fisherman regarding: 

1. the ex-vessel price or negotiations about 
the ex-vessel price that the defendant will 
offer processors; 

2. any terms and conditions to be offered 
for the sale of seafood; or 

3. refraining from fishing while defendant is 
negotiating with processors on an ex-vessel 
price. 

(B) Requesting or coercing nomember 
commercial fishermen to: 

1. refrain from fishing, or 

2. sell fish to processors at ACFMA's ex- 
vessel price or under terms and conditions 
set by ACFMA. 

(C) Requesting or coercing processors to: 

1. collect or remit any poundage fee on 
seafood delivered by nomember commercial 
fishermen, or 

2. limit in any manner the amount of 
seafood purchased from nonmember 
commercial fishermen. 

(D) Provided that nothing in subparagraph 
(A) of this section shall prohibit defendant 
from making public announcements by public 
posting, radio, television or otherwise of the 
status of negotiations with processors or of 
the position of defendant with respect 
thereto. 


. 


(A) Defendant shall: 

1. within sixty (60) days after the date of 
entry of this Final Judgment, send a copy of 
this Final Judgment together with a letter 
identical in text to that attached to this Final 
Judgment as Appendix A, to each commercial 
fisherman who is currently a member of the 
Association; 

2. within sixty (60) days after the date of 
entry of this Final Judgment, send a copy of 
this Final Judgment together with a letter 


identical in text to that attached to this Final 
Judgment as Appendix A, to each commercial 
fisherman who belonged to the Association 
at any time during the period January 1, 1977 
through December 31, 1980 and who is 
currently not a member of the Association; 
and 

3. serve a copy of this Final Judgment 
together with a letter identical in text to that 
attached to this Final Judgment as Appendix 
A, upon all of its future members as they 
become members. 

(B) Defendant shall: 

1. within sixty (60) days after the date of 
entry of this Final Judgment, send a copy of 
this Final Judgment together with a letter 
identical in text to that attached to this Final 
Judgment as Appendix B, to each processor 
who is a signatory to an ACFMA Dealer 
Agreement; 

2. serve a copy of this Final Judgment 
together with a letter identical in text to that 
attached to this Final Judgment as Appendix 
B, upon each processor who in the future 
signs an ACFMA Dealer Agreement as it 
becomes a signatory; and 

3. file with this Court and serve upon the 
plaintiff within ninety (90) days after the date 
of entry of this Final Judgment an affidavit as 
to the fact and manner of compliance with 
subsection A and this subsection B of this 
Section V. 

(C) Defendant shall conduct at least one 
meeting during 1982 of all of its members 
during which an attorney retained by 
defendant will explain the applicability of 
federal and state (Oregon) antitrust laws to 
the marketing of seafood by commercial 
fishermen in Oregon. Reasonable notice of 
the above-described meeting will be provided 
to plaintiff, who through its attorneys may 
attend the meeting to insure compliance with 
this provision. 

(D) Defendant shall prepare every year and 
retain in its files a current and verified 
membership list. Such a membership list shall 
be used as the principal means of 
determining who may attend ACFMA 
meetings at which prices, terms or conditions 
for the sale of members’ seafood will be 
discussed. 


VI 


For the purpose of determining or securing 
compliance with this Final Judgment, and 
subject to any legally recognized privilege, 
from time to time: 

(A) Duly authorized representatives of the 
Department of Justice shall, on written 
request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to the defendant made to its principal office, 
be permitted, subject to any legally 
recognized privilege: 

1. Access during the office hours of the 
defendant to inspect and copy all books. 
ledgers, accounts, correspondence, 
memoranda, and other records, and 
documents in the possession or under the 
control of such defendant corporation, who 
may have counsel present, relating to any 
matters contained in the Final Judgment; and 

2. Subject to reasonable convenience of the 
defendant corporation and without restraint 
or interference from it, to interview any 
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officers, directors, agents, partners, 
employees or members of such defendant 
corporation, any of whom may have counsel 
present, regarding any such matters. 

(B) Defendant, upon the written request of 
the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division, shall submit such reports in writing 
with respect to any of the matters contained 
in this Final Judgment, as may from time to 
time be requested, subject to any legally 
recognized privilege. 

No information obtained by the means 
provided in this Section VI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the United States, except in the 
course of legal proceedings to which the 
United States is a party, or for the purpose of 
securing compliance with this Final 
Judgment, or as otherwise required by law. 

If at any time information or documents are 
furnished by the defendant to plaintiff, 
defendant represents and identifies in writing 
the materials in any such information or 
documents which is of a type described in 
Rule 26(c)(7) of the Federal Rules of Civil 
Procedure, and defendant marks each 
pertinent page of such material “Subject to 
claim of protection under Rule 26({c)(7) of the 
Federal Rules of Civil Procedure,” then 10 
days notice shall be given by plaintiff to 
defendant prior to divulging such material in 
any legal proceeding (other than a Grand Jury 
proceeding) to which the defendant is not a 
party. 


vil 


Jurisdiction is retained by this Court for the 
purpose of enabling any of the parties to this 
Final Judgment to apply to this Court at any 
time for such further orders or directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of the 
provisions hereof, for the enforcement of 
compliance herewith, and for the punishment 
of any violation hereof. 


Vill 


This Final Judgment shall be in full force 
and effect for a period of ten (10) years 
following entry of this decree. 


IX 


The Entry of this Final Judgment is in the 
public interest. 


Dated: 


United States District Judge. 


Appendix A 


Dear Fisherman: This letter and the 
enclosed Final Judgment are being sent to 
you as part of the settlement of a lawsuit 
brought by the United States against the All 
Coast Fisherman's Marketing Association 
(United States v. All Coast Fisherman's 
Marketing Association, Civil No. 82-233). 
You should read the Final Judgment carefully 
and note that you are affected by its 
provisions. The purpose of this letter is to 
help explain the provisions in the Final 
Judgment. 





32816 


The essence and intent of the Final 
Judgment is that the All Coast Fisherman’s 
Marketing Association may not in any way 
interfere with the pricing or marketing 
activities of non-member fishermen. The 
principal purpose of the Judgment is to 
prohibit the Association and its members 
from engaging in any joint activity with non- 
members concerning the price of seafood. 
Under the law and this Judgment, the 
Association and its members may act 
together to establish and maintain prices for 
seafood for the membership, but in doing so 
the Association must act independently 
without consultation with, agreement with or 
intimidation of non-member fishermen. A 
non-member fisherman, in turn, is an 
independent businessman who must be 
allowed to market his seafood independent of 
the Association. He is free to decide on his 
own whether or not to fish while the 
Association is “tied up,” what quantity of 
seafood to sell to processors and the price at 
which to sell the seafood. You, as a member 
of the Association, must not attempt in any 
manner to influence the decision of a non- 
member in regard to his pricing or marketing 
practices. 


Appendix B 

Dear Processor: This letter and the 
enclosed Final Judgment are being sent to 
you as part of the settlement of a lawsuit 
brought by the United States against the All 
Coast Fisherman's Marketing Association 
(United States v. All Coast Fisherman's 
Marketing Association, Civil No. 82-233). 
You should read the Final Judgment carefully 
and note that you are affected by its 
provisions. The purpose of this letter is to 
help explain the provisions in the Final 
Judgment. 

The essence and intent of the Final 
Judgment is that the All Coast Fisherman's 
Marketing Association may not in any way 
interfere with the pricing or marketing 
activities of non-member fishermen. Under 
the law and this Judgment, the Association is 
prohibited from assessing or collecting, either 
directly or indirectly, poundage fees for the 
seafood delivered by non-member fishermen. 
the Association is also prohibited from 
requiring that processors purchase seafood 
from non-member fishermen at the 
Association's prices. Finally, the Association 
is prohibited from requiring that non-member 
fishermen be placed on the same poundage 
limits as Association members. You, the 
dealer, are entitled to allocate such limits as 
you see fit. 


U.S. District Court for the District of Oregon. 


United States of America, Plaintiff v. A/l 
Coast Fisherman's Marketing Association, 
Inc., Defendant 

Civil Action No. 82-233, competitive impact 
statement. 

Filed: July 13, 1982. 

Pursuant to Section 2(b) of the Antitrust 
Procedures and Penalties Act (15 U.S.C. 
16(b)), the United States hereby submits this 
Competitive Impact Statement relating to the 
proposed consent judgment submitted for 
entry in this civil antitrust proceeding. 


I. Nature of the Proceeding 

On February 19, 1982, the United States 
filed a civil Complaint under Section 4 of the 
Sherman Act (15 U.S.C. 4), alleging that 
defendant, All Coast Fisherman's Marketing 
Association, Inc., (defendant Association), 
and unnamed co-conspirators, had engaged 
in a combination and conspiracy to restrain , 
competition in the sale of seafood. The 
Complaint asks the Court to find that the 
defendant has violated Section 1 of the 
Sherman Act (15 U.S.C. 1) and further 
requests the Court to enjoin the continuance 
of the conspiracy. 


Il. Practices Giving Rise to the Alleged 
Violation 


Defendant is an Association incorporated 
in the State of Oregon whose members are 
commercial fishermen, the majority of whom 
operate out of the Port of Charleston, Oregon. 
The defendant is a cooperative, formed 
pursuant to the Fishermen's Collective 
Marketing Act of 1934 (“FCMA"), 15 U.S.C. 
521-522, which permits fishermen belonging 
to the defendant to act together to catch, 
produce, prepare for market, process, handle 
and market seafood. Under the FCMA, these 
joint activities are exempt from the antitrust 
laws as long as only members participate in 
such activities. The exemption does not apply 
where non-members engage in joint 
marketing and pricing actions with members. 
In addition, immunity does not and has never 
extended to joint acts to coerce non-members 
to comply with the defendant's prices or its 
policies. 

The Government contends, and was 
prepared to show at trial, that, beginning at 
least as early as 1971 and continuing to the 
date of the filing of this Complaint (February 
19, 1982), non-members attended meetings of 
the defendant at which the price per pound of 
seafood to be offered processors (the ex- 
vessel price) was discussed. The non- 
members were allowed to participate in these 
meetings and were permitted to vote along 
with the members on what ex-vessel price 
should be offered processors. In addition, the 
Government was prepared to show that, 
during periods when the members were 
refusing to fish because the defendant was 
not able to obtain an agreement with 
processors on ex-vessel prices (sometimes 
referred to as “tie ups”), employees of 
defendant secured agreements from non- 
members not to fish until the defendant had 
reached an agreement on ex-vessel prices 
with the processors. The Government was 
also prepared to show that the defendant 
compelled non-members through threats or 
harassment to refrain from fishing until a 
price was determined, and to sell seafood at 
prices being demanded by the defendant; and 
that the Association required processors to 
collect fees on all seafood delivered, 
including seafood from non-members, through 
a provision set out in defendant's dealer 
agreements. 

According to the Complaint, the practices 
described above have had the following 
effects: (a) The ex-vessel prices offered 
processors by and paid to commercial 
fishermen have been fixed and maintained at 
artificial and uncompetitive levels; (b) price 
competition in the sale of seafood by 
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commercial fishermen to processors has been 
restrained; (c) commercial fishermen have 
been prevented from free and open 
competition in the sale of seafood to 
processors; and (d) processors of seafood 
have been deprived of the benefits of free 
and open competition in the market for 
seafood. 


Ill. Explanation of the Proposed Consent 
Judgment 


The United States and defendant All Coast 
Fisherman's Marketing Association, Inc., 
have agreed that the proposed Final 
Judgment, which is in a form negotiated by 
the parties, may be entered by the Court at 
any time after compliance with the Antitrust 
Procedures and Penalties Act. The proposed 
Final Judgment provides that there has been 
no admission by anyone with respect to any 
issue of fact or law. Under the provisions of 
Section 2(e) of the Antitrust Procedures and 
Penalties Act, entry of this Final Judgment by 
the Court is conditioned upon a 
determination that the proposed judgment is 
in the public interest. 

The proposed Final Judgment will prohibit 
the All Coast Fisherman's Marketing 
Association, Inc. from engaging in any joint 
pricing and marketing activities with 
nonmembers and from compelling 
nonmembers to comply with defendant's 
prices or policies (Sections IV (A)-(B)). In 
addition, it prohibits the Association from 
requiring processors to collect and pay fees 
on seafood delivered by nonmembers, and 
from limiting the amount of seafood 
purchased by nonmembers (Sections IV (C)- 
(D)). 

A proviso in the decree permits the 
Association to make public announcements 
by posting, radio, television or otherwise of 
the status of negotiations with processors or 
of the position of defendant (Section IV (D)). 
The purpose of this proviso is to permit the 
Association to provide its members, often at 
sea, with information about its activities. 

In order to effectuate the provisions of 
Section IV of the proposed Final Judgment, 
defendant is required to provide a copy of the 
Final Judgment, along with a letter prepared 
by the plaintiff explaining the Final Judgment, 
toeach commercial fisherman who is 
currently a member of the Association or 
who belonged to the Association at any time 
during the period January 1, 1977~December 
31, 1980. In addition, defendant is required to 
provide a copy of the Final Judgment and the 
above letter to any future members as they 
become members (Section V(A)). Defendant 
Association is also required to send a copy of 
this Final Judgment along with the letter 
explaining the Final Judgment prepared by 
the plaintiff to each processor who is a 
signatory to an All Coast Fisherman's 
Marketing Association dealer agreement and 
shall provide a copy of the Final Judgment 
along with the above letter to any processor 
who in the future signs All Coast Fisherman's 
Marketing Association dealer agreements 
(Section V(B)). Defendant Association is 
further required to have the Final Judgment 
explained to its members by an attorney at 
an Association meeting held in 1982 (Section 
V(C)). 
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The proposed Judgment is designed to 
prevent any recurrence of the activities 
alleged in the Complaint. The provisions in 
the proposed judgment are intended to ensure 
that only members of the defendant 
participate in any marketing decisions made 
by the defendant and that nonmembers be 
allowed to make marketing decisions without 
interference by the defendant. The provisions 
of the Final Judgment will be in effect for a 
period of ten years. 


IV. Alternatives to the Proposed Final 
Judgment 


The alternative to the proposed Final 
Judgment would be a full trial of the case. In 
the view of the Department of Justice, such a 
trial would involve substantial costs to the 
United States and is not warranted since the 
proposed Final Judgment provides the relief 
that the United States sought in its 
Complaint. 


V. Remedies Available to Private Litigants 


Section 4 of the Clayton Act (15 U.S.C 15) 
provides that any person who has been 
injured as a result of conduct prohibited by 
the antitrust laws may bring suit in federal 
court to recover three times the damages 
suffered, as well as costs and reasonable 
attorney fees. Under the provisions of section 
5(a) (15 U.S.C. 16{a)), this Final Judgment has 
no prima facie effect in the lawsuits which 
may be brought against the defendant. 


VI. Procedures Available for Modification of 
the Proposed Judgment 


As provided by the Antitrust Procedures 
and Penalties Act, any person believing that 
the proposed judgment should be modified 
may submit written comments to Anthony E. 
Desmond, Department of Justice, Antitrust 
Division, 450 Golden Gate Avenue, San 
Francisco, California 94102, within the 60-day 
period provided by the Act. The comments 
and the Government's responses to them will 
be filed with the Court and published in the 
Federal Register. All comments will be given 
due consideration by the Department of 
Justice, which remains free to withdraw its 
consent to the proposed judgment at any time 
prior to its entry if it should determine that 
some modification of the judgment is 
necessary to the public interest. The 
proposed judgment itself provides that the 
Court will retain jurisdiction over this action, 
and that the parties may apply to the Court 
for such orders as may be necessary or 
appropriate for the modification or 
enforcement of the judgment. 


VII. Determinative Documents 


No materials and documents of the type 
described in Section 2(b) of the Antitrust 
Procedures and Penalties Act (15 U.S.C. 
16(b)) were considered in formulating this 
proposed judgment. Consequently, none are 
filed herewith. . 

Richard B. Cohen, Shauna I. Marshall, 

Jonathan R. Howden, Attorneys, U.S. 

Department of Justice. 


[FR Doc. 82-20488 Filed 7-28-82; 8:45 am] 
BILLING CODE 4410-01-M 


NATIONAL TRANSPORTATION 
SAFETY BOARD 


Reports, Recommendations, 
Responses; Availability 


Reports Issued: 


Aircraft Accident Report: Eastern Airlines 
Flight 935, Lockheed L-1011-384, N309EA. 
near Colts Neck, New Jersey, September 22, 
1981 (NTSB-AAR-82-5). 

Aircraft Accident Reports: Brief Format, 
U.S. Civil Aviation, Issue Number 1 of 1981 
Accidents (NTSB-BA-82-2). 

Aircraft Accident Reports: Brief Format, 
U.S. Civil Aviation, Issue Number 2 of 1981 
Accidents (NTSB-BA-82-4). 

Aircraft Accident Reports: Brief Format, 
U.S. Civil Aviation, Issue Number 3 of 1981 
Accidents (NTSB-BA-82-5). 

Aircraft Accident/Incident Reports: Brief 
Format, Supplemental Issue, 1980 Accidents 
(NTSB-BA-82-3). 

Railroad Accident Report: Rear-End 
Collision of New York City Transit Authority 
Subway Trains 142NL and 132NL, Brooklyn, 
New York, July 3, 1981 (NTSB-RAR-82-2). 

Railroad Accident Report: Side Collision 
and Derailment of Norfolk & Western 
Railway Company Trains Nos. 6BS78, Yard 
Shifter, & 67HNP, Crewe, Virginia, November 
28, 1981 (NTSB-RAR-82-3). 

Railroad Accident Reports: Brief Format, 
Issue Number 2—1980 (NTSB-RAB-82-1). 

Pipeline Accident Report: The Chaparral 
Pipeline, Explosion and Fire, Ackerly, Texas, 
September 27, 1981 (NTSB-PAR-82-2). 

Pipeline Accident Reports: Summary 
Format, Issue Number 1—1982 (NTSB-PAB- 
82-1). 

Special Investigation Report: Accidents 
Involving Passengers Between Coupled Cars 
on the New York City Transit Authority 
(NTSB-SIR-82-1). 


Recommendations to: 


Federal Aviation Administration, Jul. 13, 
A-82-56 and -57: Issue an Airworthiness 
Directive to require a redesign and 
modification of isopropyl! alcohol windshield 
deicing systems installed on DHC-6 aircraft 
to eliminate the potential for alcohol leakage 
or, if practicable, to require replacement of 
these systems with the electrically heated 
windshields offered by the manufacturer as 
an alternative installation; review and 
evaluate the design of all isopropy! alcohol 
windshield deicing system installations on 
aircraft to verify compliance with applicable 
Federal Aviation Regulations pertaining to 
flammable fluid fire protection, and take 
action to correct any deficiencies found. A- 
82-62 and -63: Initiate a program involving.all 
U.S. operators using United Control 
Corporation (Sundstrand) V-557 cockpit 
voice recorders to randomly check a 
representative sample of these recorders in 
operational use to assure that they are 
operating within design specifications. If this 
inspection reveals significant problems with 
acceptability of recorded data, require the 
necessary changes in the carriers’ 
maintenance programs to assure continued 
airworthiness of these recorders; after a 
specified period of not more than 2 years, 
require the removal of all United Control 
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Corporation (Sundstrand) V-557 cockpit 
voice recorders and installation of suitable 
replacements. A-82-64 through -67: Amend 
14 CFR 121.343 so that, after a specified date, 
all turbojet aircraft manufactured before that 
date and type-certificated before September 
30, 1969, be required to have installed a 
suitable digital recorder system capable of 
recording data from which the minimum 
following information may be determined as 
a function of time within the ranges, 
accuracies, and recording intervals specified 
in Table I [attachment]—altitude, airspeed, 
heading, radio transmitter keying, pitch 
attitude, roll attitude, vertical acceleration, 
longitudinal acceleration, stabilizer trim 
position, engine thrust, and pitch control 
position; at an early date and pending the 
effective date of the recommended 
amendment of 14 CFR 121.343 to require 
installation of digital flight data recorder 
systems capable of recording more extensive 
parameters, require that operators of all 
aircraft equipped with foil flight data 
recorders be required to replace the foil 
recorder with a compatible digital recorder; 
amend 14 CFR 121.343 so that, after a 
specified date, all aircraft manufactured after 
that date, regardless of the date of original 
type certificate, be equipped with one or 
more approved flight recorders that record 
data from which the information listed in 
Table I [attachment] can be determined as a 
function of time. For newly type-certificated 
aircraft, any dedicated parameter which may 
be necessary because of unique features of 
the specific aircraft configuration and the 
type design should also be required; amend 
14 CFR 127, Subpart H, to require that all 
rotorcraft manufactured after a specified 
date, regardless of the date of original type 
certificate, be equipped with one or more 
approved flight recorders that record data 
from which the information listed in Table II 
[attachment] can be determined as a function 
of time. For newly type-certificated rotorcraft, 
any dedicated parameter which may be 
necessary because of unique features of the 
specific configuration and type design should 
also be required. A-82-58 through -60: 
Through pilot training and examination 
programs, emphasize to pilots the importance 
of accurate position reporting in 
communications with air traffic control 
facilities; revise the helicopter routes 
contained in the Teterboro Letter to Airmen 
81-2 to provide improved separation and 
thereby minimize the potential for conflicts 
between helicopters and fixed-wing aircraft 
traffic; provide all pertinent personnel 
working traffic at BRITE-equipped, nonradar 
control towers with the proper training and 
certification regarding the use of that 
equipment. 

Commuter Airline Association of America, 
Helicopter Association International, 
National Business Aircraft Association, Inc., 
Jul. 22, A-82-61: Through appropriate 
educational programs and communications, 
emphasize to pilots the importance of 
accurate position reporting in 
communications with air traffic control 
facilities. 

New York City Transit Authority, Jul. 22, 
R-82-49 through -54: Following its planned 
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wear tests of the safety lugs, review the 
maintenance requirements of the “B” and “C” 
inspections to determine if the interval 
between inspections will permit a motor to 
drop onto the axle and wear sufficient 
material from the motor safety lugs and 
motor frame to allow the traction motor to 
fall to the tracks, and if required, change the 
inspection interval to prevent this occurring; 
modify the maintenance and inspection 
practices in all New York City Transit 
Authority shops to provide improved quality 
control of work accomplished during car 
maintenance; establish positive safeguards to 
prevent the return to service of cards with 
known defects until they are repaired; at 
each “C” inspection require the removal and 
examination of the traction motor mount bolt 
for cracks, bending, thread distress, or other 
discrepancies; discard and replace all 
defective parts; institute a running:noise test 
on all subway cars when entering a yard for 
layover to determine if metal-on-metal 
rubbing or scraping is evident, and correct all 
discrepancies; review the current procedures 
for using rescue trains, and make necessary 
changes to reduce the elapsed time from 
accident to evacuation. 

States of Alabama, Alaska, Arizona, 
Colorado, Connecticut, Delaware, Florida, 
Georgia, Hawaii, Idaho, Iowa, Kansas, 
Louisiana, Maine, Massachusetts, 
Minnesota, Mississippi, Montana, Nebraska, 
New Hampshire, New Jersey, New York, 
North Carolina, Ohio, Oklahoma, Rhode 
Island, South Carolina, South Dakota, 
Tennessee, Texas, Vermont, Virginia, West 
Virginia, Wisconsin, Wyoming, and the 
District of Columbia, Jul. 22, H-82-18: Raise 
the minimum legal age for drinking or 
purchasing all alcoholic beverages to 21 years 
of age. 


Recommendation Responses from: 


Federal Aviation Administration, Jul. 12, 
A-81-104 and -107: FAA concurs with 
providing the pilot with meaningful 
information regarding the factors affecting 
directional control on the ground during 
reverse thrust operation in DC-9-80 and DC- 
9-10 through -50 aircraft, but disagrees with 
providing quantitative chart information with 
respect to rudder effectiveness as a function 
of forward and reverse thrust. The directional 
control capability of the DC-9-80 varies with 
the effectiveness of the rudder, nose wheel 
steering, and differential braking, and 
providing a chart that singles out only one of 
these elements tends to be confusing rather 
than clarifying. In revised procedures to be 
incorporated in the Airplane Flight Manuals 
for the DC-9-80, the FAA has emphasized the 
need to carefully monitor and maintain 
symmetric reverse thrust to avoid adverse 
yawing moments. A-81-110: FAA concurs in 
the results of a Douglas Aircraft Company 
engineering evaluation which indicates that 
the hydraulics-out landing procedures for the 
DC-9~10 through -50 airplanes should not be 
revised or modified to provide antiskid 
operation similar to the DC-9-80 procedures 
for the hydraulics-out landing. A-87-111: A 
reexamination of certification data and 


service histories of transport airplanes with 
aft-mounted engines showed that only the B- 
727 had significant problems, which Boeing 
took action to alleviate in 1969 by providing 
detailed guidelines for crew use in coping 
with the problem. A-81~112: FAA does not 
agree with parts (a) and (b) of the 
recommendation and states that the only 
successful conclusion to this type of 
certification requirement is that the pilot have 
the ability to control the aircraft during flight 
and landing with a complete failure of the 
hydraulic system. The FAA finds this difficult 
to quantify since it is largely a function of 
skill of a properly trained pilot using proper 
procedures. The FAA agrees with part (c) to 
the extent that a landing distance could be 
helpful to the pilot under the given 
circumstances and has added a nominal 
weight, sea level, dry runway landing 
distance to the DC-9 series Airplane Flight 
Manuals. Ju/. 16, A-80-59 and -60: FAA has 
amended, effective Oct. 29, 1981, all 
instrument approach charts where a sidestep 
maneuver is authorized and will revise 
Advisory Circular 09-1A, Civil Use of U.S. 
Government Instrument Approach 
Procedures Charts. Ju/. 16, A-80-90 through - 
92: FAA is still evaluating these 
recommendations to determine what 
regulatory action would be feasible. A-80-93 
and -95: FAA cannot commit to a general 
aviation crash-resistant fuel systems project 
at this time due to budget restrictions and 
other priorities that must be considered in 
funding FAA research and development 
programs. A-80-94; FAA states that it would 
be infeasible to require retrofitting of general 
aviation aircraft in the field with selected 
crash-resistant fuel system components 
because the costs for engineering, 
recertification, parts, and installation would 
be prohibitive. Jul. 16, A-81-148: FAA states 
that continued application of the basic 
concept that the owner/operator has the 
responsibility for aircraft airworthiness and 
that maintenance personnel are only 
responsible for that work accomplished is 
appropriate since the failure (in the accident 
that prompted the recommendation) was that 
of an individual rather than of the system. A 
regulatory change would not preclude similar 
occurrences in the future. Ju/. 19, A-62-43: 
FAA is initiating a Notice of Proposed 
Rulemaking to issue an airworthiness 
directive concerning this problem. Jul. 21, A- 
78-5, -6, -8, ~11, and -12: FAA stated that the 
Radio Technical Commission for Aeronautics 
Committee 136 has approved the emergency 
locator transmitter (ELT) penetration and 
crush tests proposed by NASA Langley 
Research Center and has included test results 
in the final draft of an installation and 
performance document for ELT’s. Equipment 
performance requirements based on these 
test results have been included in the final 
draft of the minimum operational 
performance standards (MOPS) for ELT’s 
being prepared by the committee. A-78-7: 
FAA stated that test results indicate that 
operations at -40°C for 50 hours may be 
possible using alkaline cells if future designs 
carefully balance the desired peak effective 
radiated power with a relatively low current 
drain. Equipment performance requirements 
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based on these test results have been 
included in the final draft of the MOPS for 
ELT’s being prepared by the committee. FAA 
plans to revise the Technical Standard Order 
for ELT’s based on the MOPS. 

Federal Railroad Administration, Jul. 14, 
R-75-6 and -9: DOT is considering regulation 
changes suggested by a Department of 
Defense (DOD) study, is coordinating other 
activities with the DOD, and is developing 
tests for fire sensor-suppression systems. R- 
75-30: FRA has assisted the DOT's Materials 
Transportation Bureau in issuing rules 
requiring improved safety systems (head 
shields, shelf couplers, insulation and safety 
valve sizing). R-75-16 and R-76-32: FRA has 
revised hazardous material tank car safety 
requirements to reduce the likelihood of 
releases of hazardous materials in an 
accident and has increased emphasis on 
inspection of routes used for transporting 
hazardous materials. R-78-33, -46, and -59: A 
DOT report to Congress on March 17, 1980, 
concluded that cars of 50-, 70-, and 100-ton 
capacity can be operated safely over 
adequately maintained track and that the 
transition to cars of greater capacity and 
dissimilar configurations has been made 
without major penalty to the safety of 
operations. FRA has used a Train Operations 
Simulator and has developed a Locomotive 
Research and Train Handling Evaluator to 
assist in operator training. FRA states that 
ensuring, through appropriate training, proper 
train handling under the differing conditions 
would better achieve the safety objectives 


_ and does not plan to issue regulations 


pertaining to train make-up or train handling. 
R-78-58 and R-79-67: All DOT 105 tank cars 
built prior to March 1, 1981, have been 
retrofitted with top-and-bottom shelf 
couplers; DOT 105 tank cars built after March 
1, 1981, are required to have top-and-bottom 
shelf couplers by March 1985. R-79-16 and - 
22: FRA, in cooperation with the Interstate 
Commerce Commission, has developed a 
data base that identifies the geographical 
patterns of hazardous materials’ traffic flow 
and frequency of accidents, and will issue a 
report on rerouting hazardous materials to 
bypass populous areas in September 1982. R- 
79-24 and R-80-10 through -16: DOT 
promulgated a final rule on Jan. 16, 1981, in 
Docket HM-174 requiring the installation of 
coupler vertical restraint systems on all tank 
cars used to transport hazardous materials 
and extending the requirements of 49 CFR 
179.105 to new DOT Specification 105 tank 
cars. Tank cars are being modified so that 
damage to bottom outlet valves will be 
minimized in train accidents. The FRA and 
the Association of American Railroads are 
conducting ongoing research and testing on 
tank car steels, breach mechanisms, and 
concepts to resist breaching. A study of 
accident data indicates that the severity of 
freight car damage is a function of its location 
in a train consist; any benefits achieved from 
the strategic location of tank cars may be 
offset by the risks posed in additional 
switching operations. Jul. 19, R-28-34: FRA 
states that it is completing a study which (1) 
identifies the possible causes of accidents 
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and develops solutions to mitigate their 
consequences; (2) analyzes the impacts of 
these solutions on railroad operations; (3) 
develops a methodology for analyzing the 
occupant structures; and (4) provides a 
baseline for the development of improved 
structures aimed at guaranteeing adequate 
space for the survival of the occupants in a 
collision. 

State of New York, Jul. 12, R-81-116: The 
State Department of Transportation is 
developing a proposal to accomplish the 
same objectives of such legislation within the 
Department. 

State of Mississippi Highway Department, 
Jul. 8, H-82-10: Warning signs were erected 
on Jun. 10, 1982, for both northbound and 
southbound traffic on U.S. 45 in Waynesboro, 
Mississippi. 

County of Nassau (New York) Department 
of Public Works, Jul. 7, H-82-15: The county 
states that it is concerned that the 
installation of a continuous island at the 
Herricks Road crossing, whose length would 
be limited by the need for access to nearby 
driveways, would set a precedent for other 
grade crossings in case of future liability 
suits. Also, at most of these grade crossings, 
there is insufficient width or existing 
adjacent side streets parallel to the railroad 
tracks, which would make such islands 
difficult to install without extensive and 
costly highway revisions. 

Association of American Railroads, Jul. 9, 
R-82-47: The report and recommendation has 
been sent to Chief Operating Officers; the 
AAR and the Brotherhood of Railroad 
Signalmen have agreed to a proposed new 
rule to be incorporated in the Signal Rules, 
Standards and Instructions now before the 
FRA, which would provide additional 
protection. 

American Trucking Associations, Inc., Jun. 
17, H-82-17: ATA will issue a news story for 
industry trade publications about correct 
procedures for installing bearings to avoid 
damage to aluminum wheels. 


Name of applicant, date of application, 
date received, and application number 


Ediow Int'l, July 7, 1982, July 8, 1982, 
1SNMO1974. - 
Transnuclear, July 13, 1982, July 12, 

1982, ISNMO1975. 
Nuclear Assurance Corp., July 15, 1982, 
July 19, 1982, ISNM81005(02). 


Narubeni America Corporation, July 19, 
1982, July 22, 1982, ISNMO1976. 


’ Additional. 
? Total. 


[FR Doc. 82-20613 Filed 7-28-82; 8:45 am] 
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Material Type 


3.5 percent enriched uranium 
93.3 percent enriched uranium... 


89 percent enriched uranium 18 


3.95 percent enriched uranium... 


Utility Location and Coordination Council 
of the American Public Works Association, 
Jul. 15, P-82-10: The council’s executive 
committee will consider the recommendation 
at a meeting on Sep. 12. 

Illinois Central Gulf Railroad, Jul. 9, R-81- 
76 through -78 and H-81-32: ICG has issued 
Special Instruction 4906, Guidelines for 
Handling Train Accident/Incident. ICG has 
in the past and continues to enforce company 
operating rules requiring train crews to 
comply with ICG rules, local ordinances, 
and/or State statutes relating to the 
prohibition of blocking railroad/highway 
grade crossings. The Williams Boulevard and 
ICG grade crossing in Kenner, Louisiana, will 
be upgraded as soon as signal and crossing 
materials are received. 

Western Pacific Railroad Company, Jul. 14, 
R-80-45: The railroad states that if trains 
with cabooses equipped with incompatible 
radio channels are operated out of joint 
terminals, Salt Lake City or Bieber, the rear- 
end crew will be provided with a portable 
radio with a radio channel compatible with 
the locomotive radio. 

Note.—Reports may be ordered from the 
National Technical Information Service, 5285 
Port Royal Road, Springfield, Virginia 22161, 
for a fee covering the cost of printing, mailing, 
handling, and maintenance. For information 
on reports call 703-487-4650 and to order 
subscriptions to reports call 703-487-4630. 
Single copies of recommendation letters 
(identified by recommendation number) and 
response letters are free on written request 
to: Public Inquiries Section, National 
Transportation Safety Board, Washington, 
D.C. 20594. 

H. Ray Smith, Jr., 

Federal Register Liaison Officer. 
July 29, 1982. 

[FR Doc. 82-20582 Filed 7-28-82; 8:45 am] 
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FEDERAL REGISTER (IMPORT/EXPORT) 


NUCLEAR REGULATORY 
COMMISSION 


Applications for Licenses to import/ 
Export Nuclear Facilities or Materials 


Pursuant to 10 CFR 110.70(b) “Public 
notice of receipt of an application”, 
please take notice that the Nuclear 
Regulatory Commission has received the 
following applications for import/export 
licenses. A copy of each application is 
on file in the Nuclear Regulatory 
Commission’s Public Document Room 
located at 1717 H Street, NW., 
Washington, D.C. 

A request for a hearing or a petition 
for leave to intervene may be filed 
August 30, 1982. Any request for a 
hearing or petition for leave to intervene 
shall be served by the requester or 
petitioner upon the applicant, the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C, 20555, the Secretary, U.S. Nuclear 
Regulatory Commission and the 
Executive Secretary, Department of 
State, Washington, D.C. 20520. 

In its review of applications for 
licenses to export production or 
utilization facilities, special nuclear 
material or source material, noticed 
herein, the Commission does not 
evaluate the health, safety or 
environmental effects in the recepient 
nation of the facilities or material to be 
exported. The table below lists all new 
major applications. 

Dated this 26th day of July, at Bethesda, 
Maryland. 

For the Nuclear Regulatory Commission. 
James V. Zimmerman, 

Assistant Director, Export/Import and 
International Safeguards, Office of 
International Programs. 





Material in Kilograms 


Total 
isotope 


28.060 | HEU for H.F.R. Petten 


725.440 


| Country of destination 


87.5 | Four verification fuel assemblies for Ringhals Unit lil 


Nertherlands. 


Amend to increase quantity authorized for import for From Canada. 
reprocessing for import for reprocessing of spent fuel 


assemblies at DOE Savannah River Plant. 


695 | 5th reload of fuel for Fukushima |, Unit 4 
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{Docket No. 50-26] 


Carolina Power and Light Co.; 
issuance of Amendment to Facility 
Operating License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 71 to Facility 
Operating License No. DPR-23 issued to 
Carolina Power and Light Company (the 
licensee), which revised Technical 
Specifications for operation of the H. B. 
Robinson Steam Electric Plant, Unit No. 
2 (the facility), located in Darlington 
County, South Carolina. The amendment 
is effective as of the date of issuance. 

The amendment authorizes Cycle 9 
operation at a reduced power level; 
revised the Appendix A Technical 
Specifications to: (a) Incorporate 
changes resulting from the Cycle 9 
reload core analysis, including 
administrative changes, and (b) 
incorporates changes to include specific 
surveillance of the emergency core 
cooling system motor operated valves; 
and revises the Operating License 
Condition 3.La, b, c & d to include a 
steam generator inspection and steam 
generator tube leakage criterion. 

The applications for amendment 
comply with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since this amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the applications for 
amendment dated April 30, 1981, April 
30, 1982, and July 13, 1982 (as 
supplemented April 20, 1982 and June 24, 
1982), (2) Amendment No. 71 to License 
No. DPR-23, and (3) the Commission's 
related Safety Evaluation. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
D.C. and at the Hartsville Memorial 
Library, Home and Fifth Avenues, 
Hartsville, South Carolina 29550. A copy 
of items (2) and (3) may be obtained 
upon request addressed to the U.S. 


Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda, Maryland, this 23rd of 
July 1982. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 
Chief, Operating Reactors Branch No. 1. 
Division of Licensing. 
(FR Doc. 82-20614 Filed 7-28-62; 8:45 am} 
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[Docket No. 50-315] 


Indiana & Michigan Electric Co.; 
Issuance of Amendment to Facility 
Operating License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 56 to Facility 
Operating License No. DPR-58, to 
Indiana and Michigan Electric Company 
(the licensee), which revised Technical 
Specifications for operation of Donald C. 
Cook Nuclear Plant, Unit No. 1 (the 
facility) located in Berrien County, 
Michigan. The amendment is effective 
as of the date of issuance. 

The amendment redefines the 
Containment Purge and Exhaust 
Isolation System during the current 
refueling outage to allow modifications 
to upgrade the system. 

The request for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since this amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the request for 
amendment dated July 21, 1982, (2) 
Amendment No. 56 to License No. DPR- 
58, and (3) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at-the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C. 
and at the Maude Reston Palenske 
Memorial Library, 500 Market Street, St. 
Joseph, Michigan 49085. A copy of items 
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(2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Md., this 23d day of Juiy 
1982. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 
Chief, Operating Reactors Branch No. 1, 
Division of Licensing. 
[FR Doc. 82-20615 Filed 7-28-82; 8:45 am| 
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{Docket Nos. 50-272 and 50-311] 


Public Service Electric & Gas Co., 
Philadelphia Electric Co., Delmarva 
Power & Light Co., and Atlantic City 
Electric Co.; Issuance of Amendment 
to Facility Operating Licenses 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 45 to Facility 
Operating License No. DPR-70 and 
Amendment No. 10 to Facility Operating 
License No. 75, issued to Public Service 
Electric and Gas Company, Philadelphia 
Electric Company, Delmarva Power and 
Light Company and Atlantic City 
Electric Company (the licensees), which 
revised Technical Specifications for 
operation of the Salem Nu¢lear 
Generating Station, Unit Nos. 1 and 2 - 
(the facilities) located in Salem County, 
New Jersey. The amendments are 
effective as of the date of issuance for 
Unit No. 1 and as of the startup date 
from the first refueling outage for Unit 
No. 2. 

The amendments revise the Technical 
Specifications for both units to provide 
undervoltage protection to the 
emergency safety features actuation 
instrumentation system. 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendments. Prior public notice 
of these amendments was not required 
since the amendments do not involve a 
significant hazards’ consideration. 

The Commission has determined that 
the issuance of these amendments will 
not result in any significant 
environmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in 
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connection with issuance of these 
amendments. 

For further details with respect to this 
action, see (1) the application for 
amendments dated June 16, 1981, (2) 
Amendment Nos. 45 and 10 to License 
Nos. DPR-70 and DPR-75, and (3) the 
Commission's related Safety Evaluation. 
All of these items are available for 
public inspection at the Commission's 
Public Document Room, 1717 H Street, 
NW., Washington, D.C: and at the Salem 
Free Public Library, 112 West Broadway, 
Salem, New Jersey. A copy of items (2) 
and (3) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Md., this 23d day of July 
1982. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 

Chief, Operating Reactors Branch No. 1. 
Division of Licensing. 

{FR Doc. 82-20616 Filed 7-28-82: 8:45 am} 

BILLING CODE 7590-01-M 


[Docket No. 50-395 OL] 


South Carolina Electric & Gas Co. et al. 
(Virgil C. Summer Nuclear Station, Unit 
1); Reconstitution of Atomic Safety 
and Licensing Appeal Board 


Notice is hereby given that, in 
accordance with the authority conferred 
by 10 CFR 2.787{a), the Chairman of the 
Atomic Safety and Licensing Appeal 
Panel has reconstituted the Atomic 
Safety and Licensing Appeal Board for 
this operating license proceeding. As 
reconstituted, the Appeal Board for this 
proceeding will consist of the following 
members: 

Alan S. Rosenthal, Chairman 
Christine N. Kohl 
Howard A. Wilber 


Dated: July 23, 1982. 
C. Jean Shoemaker, 
Secretary to the Appeal Board. 
[FR Doc. 82-20617 Filed 7-28-82; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-259, 50-260, and 50-296] 


Tennessee Valley Authority; issuance 
of Amendments to Facility Operating 
Licenses 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 85 to Facility 
Operating License No. DPR-33, 
Amendment No. 82 to Facility Operating 
License No. DPR-52, and Amendment 
No. 56 to Facility Operating License No. 
DPR-68 issued to Tennessee Valley 
Authority (the licensee), which revised 
Technical Specifications for operation of 
the Browns Ferry Nuclear Plant, Units 
Nos. 1, 2, and 3, located in Limestone 
County, Alabama. The amendments are 
effective as of the date of issuance. 

These revisions to the Technical 
Specifications consist of clarification 
and administrative changes, additions to 
reflect plant modifications and 
reorganization of some sections. 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth im the 
license amendments. Prior public notice 
of these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of these amendments will 
no;t result in any significant 
environmental impact and that pursuant 
to 10 CFR 51.5{d)}{4) an environmental 
impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in 
connection with issuance of these 
amendments. 

For further details with respect to this 
action, see (1) the application for 
amendments dated May 15, 1981, as 
supplemented by letters dated June 16, 
1981 and September 28, 1981, (2) 
Amendment No. 85 to License No. DPR- 
33, Amendment No. 82 to License No. 


« 
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DPR-52, and Amendment No. 56 to 
License No. DPR-68, and (3) the 
Commission's related Safety Evaluation. 
All of these items are available for 
public inspection at the Commission's 
Public Document Room, 1717 H Street, 
NW., Washington, D.C. and at the 
Athens Public Library, South and 
Forrest, Athens, Alabama 35611. A copy 
of items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 


Dated at Bethesda, MD this 22nd day of 
July 1982. 

For the Nuclear Regulatory Commission. 
Domenic B. Vassallo, 
Chief, Operating Reactors Branch No. 2. 
Division of Licensing. 


(FR Doc. 62-20618 Filed 7~28-82: 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Public Hearings 


Summary: The purpose of this notice 
is to amend Annex 1, Part A of the 
Federal Register notice of Friday, July 
16, 1982, (47 FR 31099): 

(1) To delete the word “cyclohexane” 
in case 82-39, TSUS 406.81 and replace 
it with the word “cyclohexanone”; 

(2) To delete the word “tolbutamide” 
from the description in case 82-44, TSUS 
411.84 pt. and modify the list of cases to 
include “tolbutamide” in case 82-73, 
TSUS 412.48 pt. and case 82-74, TSUS 
412.68 pt.; and 

(3) To add to the list of cases accepted 
for review “headwear, of man-made 
fibers: non-woven disposable apparel 
designed for use in hospitals, clinics, 
laboratories or in contaminated areas” 
case 82-75, TSUS 703.1510. 

Frederick L. Montgomery, 
Chairman, Trade Policy Staff Committee. 


Petitioner 


A. Petitions to add products to the list of eligible articles for the Generalized System of Preferences 

Products suitable for medicinal use, and drugs: 
Obtained, derived, or manufactured in whole or in part from any product provided for in subpart A or B of part 1 of 
schedule 4 of the Tariff Schedules of the United States: 


Drugs: 
Other: 


Hormones, synthetic substitutes and antagonists: 


Other: 


82-73 412.48 pt.* Tolbutamide 


82-74~- 412.66 pt.* Tolbutamide 


Government of Romania. 


Do 
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ANNEX |.—PETITIONS ACCEPTED FOR REViEW—Continued 


Headwear, of man-made fibers: 
Not in part of braid: 
Not knit: 
82-75 703.1510 


Article 


' Tariff Schedules of the United States Annotated (19 U.S.C. 1202). 
2 The classification of this article is in question and is under review. 


[FR Doc. 82-20551 Filed 7-28-82; 8:45 am] 
BILLING CODE 3190-01-M 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 


Reserves and Reliability 
Subcommittee; Meeting 

AGENCY: Pacific Northwest Electric 
Power and Conservation Planning 
Council (Northwest Power Planning 
Council). 

ACTION: Notice of meeting. 


STATUS: Open. 

SUMMARY: The Northwest Power 
Planning Council hereby announces a 
forthcoming meeting of the Reserves and 
Reliability Subcommittee of its Scientific 
and Statistical Advisory Committee. 
DATE: Wednesday, August 11, 1982. 10:00 
a.m. 

ADDRESS: The meeting will be held at 
the Council’s Central Office located at 
700 S.W. Taylor Street, Suite 200, 
Portland, Oregon. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Torian Donohoe, (503) 222-5161. 
Edward Sheets, 

Executive Director. 


[FR Doc. 82-20523 Filed 7-28-82; 8:45 am] 
BILLING CODE 0000-00-M 





SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. 12554; 812-5180] 


National Bank of Detroit, Canada; 
Filing of Application 


July 22, 1982. 

Notice is hereby given that National 
Bank of Detroit, Canada (“Applicant”) 
c/o Jeffrey M. Petrash, Dickinson, 
Wright, Moon, Van Dusen & Freeman, 
1901 L Street NW., Suite 801, 
Washington, DC 20036, filed an 
application on April 27, 1982, and an 
amendment thereto on June 24, 1982, for 
an order of the Commission pursuant to 
Section 6{c) of the Investment Company 
Act of 1940 (“Act”) exempting Applicant 
from all provisions of the Act. All 
interested persons are referred to the 


application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below. 

According to the application, 
Applicant is a commercial bank 
incorporated under the provisions of the 
Canadian Banks and Banking Law 
Revision Act, 1980, which became 
effective on December 1, 1980. It was 
among the first banks to receive a 
charter under the new Canadian 
banking legislation, the charter having 
been approved by the Canadian 
Governor in Council on July 30, 1981. 
Applicant's primary office is located at 
Suite 185, North Tower, Royal Bank 
Plaza, Toronto, Ontario. All of the 
capital stock of Applicant is owned by 
National Bank of Detroit (“NBD”), a 
national banking association with its 
main office in Detroit, Michigan. NBD is 
a wholly-owned subsidiary of NBD 
Bancorp, Inc. (“NBD Bancorp”), which is 
the largest bank holding corporation in 
the State of Michigan. On October 31, 
1981, Applicant had assets of 
$52,625,655, deposits of $36,147,257, and 
shareholders’ equity of $15,490,831.! 
Applicant states that its principal 
business consists of receiving deposits 
and making loans. On December 31, 
1980, NBD was the twentieth largest 
commercial bank in the United States in 
terms of deposits. 

Applicant states that its stock was 
acquired by NBD pursuant to Section 25 
of the Federal Reserve Act, as amended, 
with the prior consent of the Board of 
Governors of the Federal Reserve 
System and after prior notification of the 
Comptroller of the Currency. As a 
national bank, NBD is subject to 
pervasive regulation by the Comptroller 
of the Currency, the Federal Deposit 
Insurance Corporation, and the Board of 
Governors of the Federal Reserve 
System. The statutory source of this 
regulatory system is a series of federal 
statutes pertaining to national banks, 
insured bank deposits, and banks that 
are members of the Federal Reserve 
System. NBD Bancorp, as a bank 


'The amounts are stated in Canadian dollars. 


Non-woven disposable apparel designed for use in hospitals, clinics, laboratories or in contaminated areas. Government of Haiti. 


holding company, is subject to extensive 
regulation by the Board of Governors of 
the Federal Reserve System pursuant to 
the Bank Holding Company Act of 1956. 
Applicant states that, as a Schedule B 
bank under Canadian laws, it is 
regulated pursuant to the Banks and 
Banking Law Revision Act, 1980, by the 
Canadian Federal Government, which 
has for many years exercised exclusive 
jurisdiction over the banking industry, 
which is exercised principally by the 
Bank of Canada and the Inspector 
General of Banks. The Bank of Canada, 
which is Canada’s.government owned 
central bank, is charged with the 
principal function of regulating Canada’s 
money supply and credit. Its primary 
tools for meeting these objectives are 
adjusting the rate charged on funds 
loaned to chartered banks and imposing 
reserve requirements on bank deposits, 
functions which are similar to some of 
those undertaken by the Board of 
Governors of the Federal Reserve 
System in the United States. The 
Inspector General of Banks is charged 
with, among other things, insuring that 
all banks are prudently managed and 
examines each bank at least annually. 
Applicant proposes to issue and sell 
commercial paper evidenced by short- 
term notes (“notes”) which will be 
unconditionally guaranteed as to 
principal and interest by NBD. The notes 
will be prime quality and sold in 
minimum denominations of $100,000 or 
more to institutional investors and other 
comparable purchasers in the United 
States who normally purchase 
commercial paper, and will not be 
offered for sale to the general public. 
The proceeds of the sale of the notes 
will be used by Applicant for current 
transactions including repaying 
maturing paper that is exempt from 
registration under the Securities Act of 


’ 1933 and paying current expenses. 


Applicant anticipates that it will not 
have outstanding in the United States 
notes in excess of an aggregate principal 
amount of $100 million at any one time. 
Applicant states that the notes will be 
direct liabilities of Applicant and will, 
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under Canadian law, rank pari passu 
among themselves and equally with all 
deposit liabilities and with all other 
unsecured unsubordinated indebtedness 
of Applicant with the exception of 
amounts due to the government of 
Canada or to any province thereof, in 
trust or otherwise, which amounts shall 
be a first and second charge, 
respectively, on the assets of Applicant. 
The notes will rank prior to claims of 
holders of Applicant's capital stock. 
Applicant states that the notes will 
qualify for the exemption from 
registration under the Securities Act of 
1933 (“Securities Act’) pursuant to 
section 3(a)(3) of that Act and that it 
plans to sell the notes without 
registration under the Securities Act in 
reliance upon an opinion of its United 
States counsel that the offering will 
qualify for the exemption provided for 
short-term commercial paper by section 
3(a)(3) of the Securties Act. 

Applicant states that it will not issue 
its notes until it has received such an 
opinion. It does not request Commission 
review or approval of that opinion as to 
the availability of any such exemption. 
Applicant represents that the presently 
proposed issue of notes and any future 
issue of debt securities in the United 
States will have received, prior to 
issuance, one of the three highest 
investment grade ratings from at least 
one nationally recognized statistical 
rating organization, and that its United 
States counsel shall have certified that 
such rating has been received. 

Applicant undertakes to ensure that 
each dealer in the notes will provide 
each offeree who has indicated an 
interest in the notes, prior to any sale of 
notes to such offeree, with a 
memorandum describing the business of 
Applicant, NBD, and NBD Bancorp and 
containing the most recently published 
audited financial statements of NBD 
Bancorp and Applicant. Such 
memoranda will include a brief 
paragraph highlighting the material 
differences between Canadian 
accounting principles applicable to 
Applicant and generally accepted 
accounting principles employed by 
United States banks. Applicant 
represents that such memoranda will be 
at least as comprehensive as those 
customarily used in offering commercial 
paper in the United States and that they 
will be updated periodically to reflect 
material changes in NBD Bancorp’s and 
Applicant's business or financial status. 
Applicant consents to having any order 
granting the relief requested under 
section 6(c) of the Act expressly 
conditioned upon Applicant's 


compliance with all of its undertakings 
regarding disclosure documents. 

Applicant represents that any future 
offering of its debt securities in the 
United States will be made on the basis 
of disclosure documents at least as 
comprehensive in their description of 
Applicant, NBD Bancorp, their business 
and financial condition as those used in 
the presently proposed offering. In no 
event will such disclosure documents be 
less comprehensive than is customary 
for United States offerings of similar 
debt securities. Applicant undertakes to 
ensure that such disclosure documents 
will be provided to each offeree who has 
indicated an interest in the securities 
then being offered by Applicant, prior to 
any sale of such securities to such 
offeree. 

The application states that Applicant 
will expressly submit to the jurisdiction 
of Michigan and United States courts 
sitting in the City of Detroit, Michigan, 
for the purposes of any suit, action or 
proceeding brought on the notes or with 
respect to the offer and sale of the notes 
by means of the offering memoranda. 
Applicant will appoint NBD or the 
Commission or a corporation with an 
office in Detroit, Michigan, engaged in 
providing corporation services for 
attorneys as agent to accept service of. 
process in any action based on the notes 
or with respect to the offer and sale of 
the paper by means of the offering 
memoranda and instituted in any state 
or federal court by a holder of the paper. 
Appointment of an agent to accept 
service of process and consent to 
jurisdiction shall be irrevocable until 
principal and interest due and to 
become due in respect of the notes shall 
have been paid. Applicant will also be 
subject to suit in any other court in the 
United States which would have 
jurisdiction because of the manner of 
the offering of the notes or otherwise. 
Applicant similarly represents that it 
will consent to jurisdiction and will 
appoint an agent for service of process 
in suits arising from any other offerings 
of debt securities that it may make in 
the United States. 

Section 3(a)(3) of the Act defines 
investment company to mean “any 
issuer which is engaged or proposes to 
engage in the business of investing, 
reinvesting, owning, holding, or trading 
in securities, and owns or proposes to 
acquire investment securities having a 
value exceeding 40 percent of the value 
of such issuer’s total assets (exclusive of 
Government securities and cash items) 
on an unconsolidated basis.” 

Section 6(c) of the Act provides, in 
pertinent part, that the Commission, by 
order upon application, may 
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conditionally or unconditionally exempt 
any person, security, or transaction, or 
any class or classes of persons, 
securities, or transactions, from any 
provision or provisions of the Act or of 
any rule or regulation under the Act, if 
and to the extent that such exemption is 
necessary or appropriate in the public 
interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the Act. 

Applicant requests an order pursuant 
to section 6{c) of the Act exempting it 
from all provisions of the Act because of 
uncertainty as to whether a foreign 
commercial bank such as Applicant 
would be considered an investment 
company as defined under the Acct. 
Applicant states that, among other 
things, compliance by it with a number 
of substantive provisions of the Act 
would, as a practical matter, conflict 
with its operation as a bank and that 
Applicant would thus be effectively 
precluded from selling securities in the 
United States if it were required to 
register as an investment company and 
comply with such provisions of the Act. 
Applicant further submits than an 
exemptive order pursuant to section 6(c) 
of the Act would benefit institutional 
and other sophisticated investors in the 
United States because they would 
otherwise be precluded from purchasing 
Applicant's commercial paper notes. 
Applicant additionally argues that its 
activities are extensively regulated by 
Canadian banking authorities and that 
the limitations imposed by such banking 
laws will afford substantial protection 
to investors in its debt securities. As a 
closely regulated banking entity, 
Applicant also states that it is different 
from the type of institution that 
Congress intended the Act to regulate. It 
is asserted that the particular abuses 
against which the Act is directed are not 
present in Applicant's case. Finally, 
Applicant states that granting its 
requested order will not give it an 
advantage over domestic banks in the 
issuance of commercial paper. Applicant 
concludes that granting its requested 
exemptive order pursuant to section 6(c) 
of the Act would be appropriate in the 
public interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the Act. 

Notice is further‘given that any 
interested person may, not later than 
August 18, 1982, at 5:30 p.m., submit to 
the Commission in writing a request for 
a hearing on the application 
accompanied by a statement as to the 
nature of his interest, the reasons for 
such request, and the issues, if any, of 
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fact or law proposed to be controverted, 
or he may request that he be notified if 
the Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request shall be served personally or by 
mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, 
an order disposing of the application 
herein will be issued as of course 
following said date unless the 
Commission thereafter orders a hearing 
upon request or upon the Commission’s 
own motion. Persons who request a 
hearing, or advice as to whether a 
hearing is ordered, will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if 
ordered) and any postponements 
thereof. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Shirley E. Hollis, 


Assistant Secretary. 


[FR Doc. 82-20545 Filed 7-28-82; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


Region Vill Advisory Council; Public 
Meeting 


The U.S. Small Business 
Administration Region VIII] Advisory 
Council, located in the geographical area 
of Salt Lake City will hold a public 
meeting at 1:15 p.m., on Tuesday, August 
31, 1982, at the Tracy Collins Bank and 
Trust Company, 465 East 2nd South, Salt 
Lake City, Utah, to discuss such matters 
as may be presented by members, staff 
of the U.S. Small Business 
Administration, or others present. 


For further information, write or call 
R. Kent Moon, District Director, U.S. 
Small Business Administration, 125 
South State Street, Salt Lake City, Utah 
(801) 524-5800. 


Dated; July 22, 1982. 
Jean M. Nowak, 
Acting Director, Office of Advisory Councils. 


[FR Doc. 82-20518 Filed 7-28-82; 8:45 am] 
BILLING CODE 8025-01-M 


Small Business Investment Co.; 
Maximum Annual Cost of Money to 
Small Business Concerns 


13 CFR 107.301(c) sets forth the SBA 
Regulation governing the maximum 
annual cost of money to small business 
concerns for financing by small business 
investment companies. 

Section 107.301(c)(2) requires that SBA 
publish from time to time in the Federal 
Register the current Federal Financing 
Bank (FFB) rate for use in computing the 
maximum annual cost of money 
pursuant to § 107.301(c)(1). It is 
anticipated that a rate notice will be 
published each month. 

13 CFR 107.301(c) does not supersede 
or preempt any applicable law that 
imposes an interest ceiling lower than 
the ceiling imposed by that regulation. 
Attention is directed to new subsection 
308(i) of the Small Business Investment 
Act, added by section 524 of Pub. L. 96- 
221, March 31, 1980 (94 Stat. 161), to that 
law's Federal override of State usury 
ceilings, and to its forfeiture and penalty 
provisions. 

Effective August 1, 1982, and until 
further notice, the FFB rate to be used 
for purposes of computing the maximum 
cost of money pursuant to 13 CFR 
107.301(c) is 13.805% per annum. 


Dated: July 21, 1982. 
Edwin.T. Holloway, 
Associate Administrator for Finance and 
Investment. 
[FR Doc. 82-20519 Filed 7-28-82; 8:45] 
BILLING CODE 8025-01-M 


Washington Capital Corp.; License No. 
10/ 13-0008 Filing of Application for 
Transfer of Ownership and Control 


Notice is hereby given that an 
application has been filed with the 
Small Business Administration (SBA), 
pursuant to § 107.701 of the Regulations 
governing small business investment 
companies (13 CFR 107.701 (1982)) for 
transfer of ownership and control of 
Washington Capital Corporation, 1417 
Fourth Avenue, Seattle, Washington, 
98111, a Federal Licensee under the 
Small Business Investment Act of 1958, 
as amended (Act), (15 U.S.C. 661 et seq.). 
the proposed transfer of ownership and 
control of Washington Capital 
Corporation, which was licensed on July 
20, 1961, is subject to prior written 
approval of SBA. 

Washington Capital Corporation is a 
wholly owned subsidiary of Sherwood & 
Roberts, Inc. (S & R). S & R is being sold 
by Equitable Savings and Loan 
Association to Old Stone Bank/Old 
Stone Corporation (a bank holding 
company), 150 South Main Street, 
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Providence, Rhode Island 02903. While 
no direct change in the ownership of 
Washington Capital Corporation will 
occur, a change in control will occur 
because Old Stone Bank will have full 
control of S & R. No substantial changes 
in location, management, or the 
operations of Washington Capital 
Corporation are planned at this time by 
Old Stone Bank. No single stockholder 
of Old Stone Corporation owns more 
than ten percent of its common stock. 

Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed new owners 
and management, and the probability of 
successful operations of the company 
under their management, including 
adequate profitability and financial 
soundness, in accordance with the Act 
and Regulations. 

Notice is given that any person may, 
not later than August 13, 1982, submit 
written comments on the proposed 
transfer of ownership and control to the 
Acting Deputy Associate Administrator 
for Investment, Small Business 
Administration, 1441 L Street, NW., 
Washington, D.C. 20416. 

A copy of this Notice will be 
published in a newspapers of general 
circulation in Seattle, Washington and 
Providence, Rhode Island. 


(Catalog of Federal Domestic Assistance 


program No. 59.011, Small Business 
Investment Companies) 


Dated: July 23, 1982. 
Robert G. Lineberry, 


Acting Deputy Associate Administrator for 
Investment. 


[FR Doc. 82-20612 Filed 7-28-82; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 
Office of Secretary 


[Delegation of Authority No. 148-3; Public 


Notice 815] 


Office of the Under Secretary for 
Management 


By virtue of the authority vested in me 
by the General Provisions of Delegation 
of Authority No. 148 (46 FR 42396), the 
authority to make decisions on certain 
recommendations of the Foreign Service 
Grievance Board under the last sentence 
of section 3 of Delegation of Authority 
No. 148 as amended by Delegation of 
Authority No. 148-1 (46 FR 50655) and 
No. 148-2 (47 FR 31764) is hereby 
delegated to the Director General of the 
Foreign Service. 


we 
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Dated: July 16, 1982. 
Richard T. Kennedy, 
Under Secretary of State for Management. 
[FR Doc. 82~20573 Filed 7-28-82; 8:45 am] 
BILLING CODE 4710-10-M 


DEPARTMENT OF TRANSPORTATION 


Maritime Administration 
DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


DEPARTMENT OF THE TREASURY 


Internal Revenue Service 


Applicable Rate of Interest on 
Nonqualified Withdrawals 


Under the authority in section 
607(h)(4)(B) of the Merchant Marine Act, 
1936, as amended (46 U.S.C. 
1177(h)(4)(B)), we hereby determine and 
announce that the applicable rate of 
interest on the amount of additional tax 
attributable to any nonqualified 
withdrawals from a capital construction 
fund established under section 607 of 
the Act shall be 15.41 percent, with 
respect to nonqualified withdrawals 
made in the taxable year beginning in 
1982. 

The determination of the applicable 
rate of interest with respect to 
nonqualified withdrawals was 
computed according to the joint 
regulations issued under the Act (46 CFR 
Part 391, § 391.7(e)(2)(ii)) by mutiplying 8 
percent by the ratio which (a) the 
average yield on 5-year Treasury 
securities for the calendar year 
immediately preceeding the beginning of 
such taxable year, bears, to (b) the 
average yield on 5-year Treasury 
securities for the calendar year 1970. 

The applicable rate so determined 
was computed to the nearest one- 
hundredth of 1 percent. 

Dated: July 20, 1982. 

H. E. Shear, 
Maritime Administrator. 
John V. Byrne, 


Administrator, National Oceanic and 
Atmospheric Administration. 

John E. Chapoton, 

Assistant Secretary for Tax Policy. 

So ordered by: Maritime Administrator, 
Administrator, National Oceanic and 
Atmospheric Administration, Assistant 
Secretary for Tax Policy. 

Georgia P. Stamos, 

Assistant Secretary, Maritime Administration. 
{FR Doc. 82-20280 Filed 7-28-82; 8:45 am] 

BILLING CODE 4910-81-M 


Federal Aviation Administration 


Definitions of Small Entities and 
Guidance Material for Making 
Determinations Required by the 
Regulatory Flexibility Act of 1980 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Invitation for public comment 
on proposed definitions of small entities 
and guidance material for making 
determinations required by the 
Regulatory Flexibility Act of 1980. 


BACKGROUND AND PURPOSE: The 
Regulatory Flexibility Act of 1980 
(Public Law No. 96-354, 94 Stat. 1164 
(September 19, 1980); Chapter 6 of the 
Administrative Procedures Act, 5 U.S.C. 
601 et seq.) requires FAA to met four 
principal requirements with respect to 
FAA rules which have a “significant 
economic impact on a substantial 
number of small entities,” which include 
small businesses, small non-profit 
organizations, and small governmental 
jurisdictions. it must list such 
regulations in semiannual agendas, 
make special efforts to notify potentially 
affected small entities of such 
regulations, conduct initial and final 
regulatory flexibility analyses of 
proposed new rules with such an 
impact, and review all rules in existence 
on January 1, 1981, with such an impact 
within 10 years. The purpose of these 
requirements is to reduce the economic 
impact of Federal regulations on small 
entities. Neither the Act itself nor the 
legislative history defines the key terms 
“significant economic impact” and 
“substantial number of small entities,” 
and some of the Small Business 
Administration (SBA) standards it 
establishes for small entities that are 
referenced in that Act are inappropriate 
in an aviation context. To assure 
definitions of small entities that are 
appropriate for each agency, the Act 
permits an agency to establish its own 
definitions of small entities after 
consultation with the SBA, publication 
in the Federal Register and opportunity 
for public comment. Through this notice, 
FAA seeks comment on both its 
proposed small entity definitions and 
guidelines for determining “significant 
economic impact” and “substantial 
number of small entities.” 

The small entity definitions proposed 
in this notice cover either the small 
entities most affected by FAA 
regulations or others likely to be 
affected by planned regulatory actions 
in the near future. FAA may publish 
other notices establishing definitions for 
other types of small entities it regulates. 
Therefore, FAA also invites public 
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comment on appropriate definitions for 
other types of small entities it regulates. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth W. Harris, Chief, Regulatory 
Analysis Branch, APO-210, Systems 
Analysis Division, Office of Aviation 
Policy and Plans, Federal Aviation 
Administration, Department of 
Transportation, Federal Office Building 
10A, 800 Independence Avenue, S.W., 
Washington, D.C. 20591, telephone 202- 
426-3070. Additional copies of this 
notice may be obtained from the same 
address. 


Invitation for Public Comments 


Interested persons are invited to 
submit written comments on these 
definitions and standards as they may 
desire. Communications should be 
mailed in duplicate to FAA, APO-210, 
800 Independence Ave., S.W., 
Washington, D.C. 20591. Comments 
should be received on or before October 
27, 1982. 


Reasons for Proposing FAA Small Entity 
Definitions 
Small Businesses 


A small business is one of the three 
kinds of small entities. The Regulatory 
Flexibility Act (“Act”) states that the 
term “small business” has the same 
meaning as “small business concern” in 
section 3 of the Small Business Act. That 
is, a small business is one which is 
independently owned and operated, not 
dominant in its field of operation and 
within detailed quantitative limits 
established by the Small Business 
Administrator. Table 1 below contains 
the Small Business Administration's 
(SBA's) quantitative size standards for 
the businesses most frequently affected 
by the Federal Aviation Regulations. 


TABLE 1.—SBA SMALL Business Size STAND- 
ARDS FOR AVIATION RELATED SMALL Busi- 
NESSES 


T 
Stand- 





ard 
industri- 
al 


classifi- 





3724 | Aircraft engines and “oe parts man- 
ufacturers .... of 
Manufacturers ‘of ‘aircraft. ‘parts “and 


auxiliary equipment not elsewhere 


3728 


4511, 
4521 | Air carriers (CAB certificated, cum- 
munters, air taxis) ... - 

} 
6249 | PHOT SCHOOIS .0.......cceessecnsssressssneensennerseesensed 
4583, 
7629, | 
7699 | Aircraft repair facilities. 


—— a 








Number of employees or dollar volume of 
diviging small from large firms. 
Million in annual receipts. 
* For government procurement purposes. 
*For SBA Loan eligibility purposes. 
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FAA believes these SBA standards are 
inappropriate for the purpose of making 
determinations required by the 
Regulatory Flexibility Act for aviation 
small businesses for the following 
reasons: 

1. There are two different standards 
for air carriers, and FAA has no basis 
for choosing one rather than the other; 

2. The SBA standards do not appear 
to be based on an economic analysis of 
factors affecting a firm's ability to 
compete in the market place; and 

3. FAA cannot get the data necessary 
to use annual receipts standards 
effectively. 

These isues are discussed in turn 
below. 

Different SBA standards for the same 
industry: Currently, when making 
regulatory flexibility determinations for 
air carriers and air taxis, FAA has to 
make an arbitrary choice between 
SBA's 1,500 employee standard for 
government procurement and 1,000 
employee standard for SBA loan 
eligibility. 

Lack of analytical basis for SBA 
standards: Definitions for use in 
determining the eligibility of firms 
engaged in aviation activities for 
protection under the Act should be 
based on analysis of the influence of 
firm size on ability to compete in the 
market place. FAA has used such 
analytical approaches in developing the 
definitions proposed herein. One of the 
findings in Section 2 of the Act is, 
“uniform Federal regulatory and 
reporting requirements have in 
numerous instances imposed 
unnecessary and disproportionately 
burdensome demands * * * upon small 
businesses, small organizations and 
small governmental jurisdictions with 
limited resources.” The result of 
disproportionate impact is damaging or 
destroying a firm’s ability to compete. 

Problems in use of SBA annual 
receipts standards: FAA is considering 
initiation of rulemaking action to update 
its regulations pertaining to pilot schools 
and repair facilities, and it must conduct 
the reviews of these regulations required 
by section 610 of the Act (5 U.S.C. 610). 
FAA must determine whether any 
proposed changes in those rules and 
every section of the existing rules have a 
significant economic impact on a 
substantial number of small entites. To 
do so, FAA will have to determine how 
many pilot schools and repair stations 
are small. This is impossible with the 
SBA $2 million annual receipts standard 
because FAA does not have and cannot 
collect data on the annual receipts of 


pilot schools and repair stations. Most 
schools and repair stations are not 
publicly held corporations. To avoid this 
difficulty, FAA proposes to use a 
definition based on number-of- 
employees. Estimated employment 
information is available to the FAA. 


Small Governmental Jurisdictions 


Another type of small entity is a small 
governmental jurisdiction. The Act 
defines a small governmental 
jurisdiction as one with less than 50,000 
population. The principal small 
governmental jurisdictions affected by 
FAA regulations are air carrier and 
general aviation airports. In the absence 
of an FAA definition, the Act requires 
FAA to consider any airport to be small 
if the governmental unit which owns or 
operates it has a population of less than 
50,000. After much consideration, FAA 
believes the definition set forth in the 
Act is generally adequate. FAA believes 
one major problem could arise in use of 
that definition. It is that there may be 
some airports which should be 
considered small under the Act and 
whose operators, the entities that may 
be financially burdened by FAA 
regulations, are airport authorities 
independent of any town, city, county or 
state government. In such cases, to 
apply a definition based on population, 
FAA would have to measure the 
population of the service area of the 
airport—a difficult, perhaps impossible 
task. 

FAA considered the use of a different 
definition of small air carrier airports. 
Under that definition, an air carrier 
airport with .05 percent, or fewer, of 
total national annual enplanements 
would be considered small. A potential 
problem with the use of that definition is 
that an airport could have limited air 
carrier service and therefore a small 
number of enplanements and a large 
amount of general aviation activity and 
still be considered small. 

FAA believes that to define an 
exclusive general aviation airport as a 
small entity on the basis of aircraft 
activity would not be feasible. Small 
general aviation airports generally are 
non-towered and FAA has reliable 
activity data only on towered airports. 


Small Not-for-Profit Organizations 


Small not-for-profit organizations are 
the third type of small entity. Neither the 
Act nor its legislative history provides 
any quantitative definition as to what 
constitutes a small non-profit 
organization. Federal Aviation 
Regulations effect non-profit 
organizations such as travel clubs. A 
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quantitative definition is needed by the 
FAA to assure uniform, equitable 
regulatory flexibililty determinations on 
rules pertaining to those entites. 


Reasons for Proposing FAA Guidelines 

in Determining a Substantial Number of 
Small Entities and Significant Economic 
Impact 


Neither the Act nor its legislative 
history expresses quantitative standards 
to help rulemaking officials decide what 
a “substantial number of small entities” 
or a “significant economic impact” is. 

The closest the legislative history 
comes to expressing such a standard is 
a statement of two numerical examples 
in the following quote from the 
discussion of Issues section of the 
House legislative history: ! 

Thus the possibility that a rule may 
cause a substantial impact on a 
significant number of small entities is 
central to an agency's determinations 
under this legislation. Exactly what a 
“significant economic impact on a 
substantial number of small entities” is 
will vary from case to case. For 
example, if there were 500 small 
organizations of a certain description, 
and 200 of them would face major new 
reporting requirements if a certain rule 
were implemented, then the rule should 
be expected to have a significant 
economic impact on a substantial 
number of small entities (in this case 
small organizations). If there were only 
25 small businesses in an industry 
dominated by 12 large businesses, then 
a rulemaking initiative which would 
threaten the economic viability of 15 of 
those small businesses, and thus 
adversely affect competition and 
industrial concentration, would have a 
“significant economic effect on a 
substantial number of small entities” 
within the meaning of the legislation, 
even though the absolute number of 
small businesses involved would be 
minuscule. 

The risk in not establishing definitions 
based on quantitative data is that FAA 
will make inconsistent or inequitable 
determinations in rulemaking. 


Discussion of the FAA Proposal 
Small Entity Definitions 


FAA proposes the definitions in Table 
2 for aviation manufacturers and aircraft 
operators. 


‘U.S. Congressional Record, September 8, 1980, 
page H 8469. 
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TABLE 2.—PROPOSED SMALL ENTITY DEFINI- 
TIONS FOR AVIATION MANUFACTURES AND 
AIRCRAFT OPERATORS 


Manufacturers of aircraft and air- 
cratt parts. 


Manufacturers of aircraft engines 
and engine parts. 

Manufacturers of aircraft parts and 
classified. 

Aircraft operators (CAB certificated 
a ; ca 


FAA's proposed definitions of small 
aviation manufacturers and aircraft 
operators are based.on the idea that 
firms which are too small to achieve 
maximum economies of scale are 
“small.” Achievement of economies of 
scale is the most important economic 
characteristic which distinguishes large 
from small firms because it gives large 
firms an inherent pricing advantage over 
small ones. To establish definitions for 
different classes of small manufacturers, 
FAA conducted a quantitative analysis. 
The essence of that analysis was to 
determine which class of firms within 
each relevant Standard Industrial 
Classification (3721, 3724, and 3728) 
achieves the maximum economies of 
scale. This was accomplished by 
determining which firm size hasthe 
lowest production cost per dollar of 
shipment value. Following that 
determination, the size definitions for 
SIC’s 3721 and 3724 were set at the mid- 
point of the class immediately below the 
one with the lowest production cost per 
dollar of shipment value. The data for 
SIC 3728, when possible errors are 
considered, do not reveal the 
theoretically expected trend of average 
production cost per dollar of shipment 
value diminishing as firm size increases. 
Therefore, for SIC 3728 FAA proposes to 
use the mid-point of the smallest firm 
size class. Table 3 summarizes the 
results of this analysis. : 


TABLE 3.—PRODUCTION COST PER DOLLAR OF 
_ SHIPMENT VALUE BY ESTABLISHMENT SIZE 


Employees 


100 to 249... 
250 to 499... ; 
ON AOI si esccimesicad 


TABLE 3.—PRODUCTION CosT PER DOLLAR OF 


SHIPMENT VALUE BY ESTABLISHMENT SIZE 


1000 to 2499. 


Source: 1977 Census of manufactures, “industry Series. 
Aerospace Equipment including Parts” Table 4 


For example, firms in SIC 3721 with 
100-249 employees have the lowest 
production cost per dollar of shipment 
value, $.628, so the proposed FAA 
definition of small entity for that SIC is 
75 or fewer employees. 

A review of the literature! on the 
economics of air carrier operation was 
the basis for establishing the FAA 
definition of 9 or fewer aircraft for small 
air carriers, commuter airlines and air 
taxis. All the cited literature suggests 
that maximum economies of scale can 
be achieved with very small fleets, and 
it appears that 5-10 airplanes depending 
on the airplane type, is the minimum a 
carrier can successfully use. 

FAA proposes a small entity 
definition of 30 employees for all entities 
engaged in instruction of pilots—both 
those operating under 14 CFR Part 61 
and certificated under 14 CFR Part 141— 
and for all aircraft repair facilities 
certificated under 14 CFR Part 145. FAA 
data indicate that 94 percent of these 
entities have fewer than 31 employees 
and that 75 percent of them have fewer 
than 11 employees. Because of a lack of 
cost data and relevant literature, FAA 
could not use a similar approach to that 
used to establish the proposed 
definitions for manufacturers or aircraft 
operators. To establish the proposed 
definitions for aircraft repair facilities 
and pilot schools, FAA gathered data on 
employment in aircraft repair stations 
and pilot schools and developed the 


‘Citations from the relevant literature: 

a. Richard Caves, Air Transport and its 
Regulators, (Harvard University Press, 1962), pp. 91 
and 317. 

b. William A. Jordan, Airline Regulation in 
America: Effects and Imperfections, (Johns Hopkins 
Press, 1970), pp. 191-195. 

c. George Eads, Marc Nerlove, and William 
Raduchel, “A Long Run Cost Function for the Local 
Service Airline Industry: An Experiment in Non- 
Linear Estimation,” Review of Economics and 
Statistics, Vol. 51 (August 1969), pp. 258-70. 

d. George W. Douglas and James C. Miller III, 
Economic Regulation of Domestic Air Transport: 
Theory and Policy (Brookings Institution, 1974), 
pp.13-26. 

e. “Midway Airlines: New Kid Tries not to 
Provoke the Big Guys,” Air Transport World, 17 
(December 1980), pp. 52-58. 
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statistical distributions shown in Table 4 

below. 

TABLE 4.—DISTRIBUTION OF AIRCRAFT REPAIR 
FACILITIES AND PiLoT SCHOOLS BY NUMBER 
OF EMPLOYEES ! 


——_——_——_—— 


No.of enpoee | Sat 


ciently 


Aircraft Repair Facilities 


‘8 FAA regions reporting. 

FAA proposes to use the same 
definitions for small non-profit 
organizations as for equivalent small 
businesses. For example, FAA would 
consider a travel club operating under 
14 CFR Part 123 to be small if it has nine 
or fewer aircraft. The basis for the 
approach is that the Act says, “The term 
‘small organization’ means any not-for- 
profit enterprise which is independently 
owned and operated and not dominant 
in its field * * *” FAA considers the 
word “enterprise” to be roughly 
equivalent to “business.” 

FAA proposes that an airport be 
considered small if the population of the 
governmental unit which owns or 
operates it—e.g., town, city, or county is 
fewer than 50,000. If an airport is owned 
or operated jointly by more than one 
governmental unit, FAA proposes to 
total the population of all the joint 
owners in determining whether the 
airport is small. In deciding which 
among several possible local 
govermment units owns or operates an 
airport, FAA will assume that the owner 
or operator is the local government 
whose agency participates in the Airport 
Development Aid Program as an airport 
sponsor. 

Table 5 shows the estimated total 
number of entities of each type and the 
estimated number and percent of 
entities that FAA would consider small 
under the proposed definitions. The data 
available to FAA on firms having fewer 
than 20 employees are especially poor. 
FAA invites any independently owned 
and operated firm with fewer than 20 
employees which must comply with any 
existing FAA regulation or will have to 
comply with any proposed FAA 
regulation to submit its name and 
number of employees and type of 
business to the address listed under 
“INVITATION FOR PUBLIC COMMENTS” 
above for review. 
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TABLE 5.—EFFECTS OF PROPOSED SMALL ENTITY DEFINITIONS ° 


Type of entity 


Aircraft repair facilities ©.... 

Pilot schools 
1Contro! Data tion/ EIS, Inc. 
2FAA Air Carrier tor Data Report. 
3FAA National Flight Data Center. 
*FAA Regional Survey. 


’Sources cited in notes ' to * above are available for inspection at FAA 


22 (35%) 
100 (80%) 
181 (36%) 

56 (59%) 
226 (76%) 

74,088 (95%) 
3,111 (63%) 


714,950 (97%) 
7856 (96%) 


ers. For appointment to inspect sources, 


call Kenneth W. Harris, Chief, Regulatory Analysis Branch, APO-210, 202-426-3070. 


‘All facilities holding a certificate under 14 CFR 145. 


7Estimated. 


Substantial Number of Small Entities 


FAA proposes that, for the purpose of 
making determinations required by the 
Regulatory Flexibility Act, over % of the 
small entities directly regulated by an 
existing rule or to be directly regulated 
by a proposed rule be considered a 
substantial number of small entities, 
unless that number is 10 or fewer. There 
are three reasons for proposing this 
definition: 

1. Because Congress did not use the 
term “majority”, it probably meant less 
than half of the affected entities should 
be considered a substantial number; 

2. Because Congress used the term 
“substantial number,” FAA infers that 
Congress wanted to avoid granting relief 
to only the least efficient firms in an 
industry; and 

3. In one of the numerical examples 
cited above, the legislative history did 
say that 40 percent (200 out of 500) of the 
small entities affected by a regulation 
would be a substantial number. 

FAA, after careful consideration, 
concludes that the total population of 
entities, for the purpose of determining 
whether more than is significantly 
impacted, ' is all the small entities 
directly subject to the rule. For example, 
if a regulation required aircraft 
manufacturers to instal] a new 
equipment item on an aircraft and 
manufacturers were able to pass on 


‘Whenever an FAA rulemaking official 
determines that a rule has a significant economic 
impact on a substantial number of small entities, he 
or she shall consider in the regulatory flexibility 
analysis or review the effects of the rule not only on 
the small entities directly subject to it but also on 
those which are indirectly affected. Consideration 
will, however, be limited to indirectly affected small 
entities with a direct economic relationship to the 
entities directly subject to the rule. 


some of the costs of that equipment to 
their customers in increased prices, the 
number of small aircraft manufacturers 
subject to the regulation would be the 
relevant population, not the small 
aircraft manufacturers plus the small 
entity customers of the large and small 
aircraft manufacturers. In addition, the 
relevant population includes all small 
entities subject to the proposed rule— 
both those the rule would require to 
alter behavior and thereby to incur costs 
and those now in voluntary compliance 
with the proposal. The rationale for 
counting the latter group is that once a 
proposed rule is enacted it eliminates 
the option not to comply. There is also 
the possibility that existing FAA 
regulations create, and proposed FAA 
regulations might create, barriers to 
entry of small entities into aviation 
activity. If such entities can be readily 
identified, they are to be included in the 
population of entities subject to the rule. 
For example, if a regulation proposed 
reduced air carrier operations at 
Washington National Airport, the 
relevant total population would be the 
small air carriers which serve, or those 
that have requested to serve, 
Washington National, not all small air 
carriers. To include small entities not 
subject to the rule in the relevant 
population would often guarantee 
negative certifications and thus dilute 
the protective effects of the law. 

FAA concludes that, when a proposed 
new rule includes two or more 
substantive rule changes which are so 
unrelated that they affect different small 
entities, agency rulemaking officials 
should consider the population of small 
entities affected by each change to be 


the relevant populations for the purpose 
of determining whether more than % are 
significantly impacted. They should not 
add up the small entities affected by all 
the substantive changes and determine 
whether more than % of that total is 
significantly impacted. The latter 
approach would seriously dilute the 
protective impact of the law because it 
would lump together the relatively small 
number of significantly impacted small 
entities and a much larger number of 
unaffected or insignificantly affected 
small entities and thereby make a 
finding that more than % are 
significantly impacted improbable. 

FAA does not intend that this 
guideline be applied mechanically in 
every situation. Whenever over ¥ of the 
small entities subject to a proposed or 
existing rule are significantly impacted, 
FAA will conduct a regulatory flexibility 
analysis or regulatory flexibility review. 
However, the rulemaking official will 
also conduct an analysis or review 
when he determines that the number of 
significantly impacted small entities is 
substantial but not over % of the total. 
For example, if a proposed or existing 
regulation significantly impacted 800 air 
taxis and all small air taxis were subject 
to that rule, the FAA rulemaking official 
would consider conducting a regulatory 
flexibility analysis or review even 
though it would not be required under 
the general guideline. 


Significant Economic Impact 


FAA proposes that a regulation be 
considered to have a significant 
economic impact on a substantial 
number of small entities, if it causes 
over %, or a substantial number less 
than , or the small entities subject to it 
to incur.costs equal to or greater than 
the amounts in current dollars for their 
SIC or SIC’s shown in Table 6. The 
figures in Table 6 approximately equal 
one percent of the total annual costs of 
the 34th percentile small entity in each 
SIC. The figures in Table 6 are in 1981 
dollars. To convert them to current 
dollars, FAA proposes multiplying them 
by the ratio of the current implicit GNP 
price deflator to that for December 1981. 
(Implicit price deflators for GNP may be 
found in the Survey of Current 
Business.) FAA is in the process of 
conducting research to define significant 
cost levels for small aircraft repair 
facilities and small pilot schools. 
Comments are specifically invited on 
what the appropriate levels ought to be. 
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TABLE 6.—THRESHOLD SIGNIFICANT 
REGULATORY COSTS 


Entity type 


FAA selected approximately 1 percent 
of the estimated annual cost of the 34th 
percentile small entity as the threshold 
beyond which the economic impact of a 
regulation would be considered 
significant on the basis of two 
assumptions. First, small entities might 
feel that they would have to absorb, 
rather then pass on, all or parts of cost 
increases of more than 1 percent 
magnitude and their financial viability 
would be jeopardized. Second, if small 
entities did pass on the entirety of such 
increases, prices of their products and 
services might become non-competitive 
with those charged by large entities. 
Another argument against a threshold 
higher than 1 percent is that the 
cumulative impact on small entities of 
multiple regulations could mount 
substantially before FAA performed a 
regulatory flexibility analysis. For 
example, if FAA adopted a 2 percent 
threshold and two regulations each 
caused a small firm to incur 1.5 percent 
cost increases, that firm would be 
required to incur a 3 percent cost 
increase without benefit of the analysis 
required by the Act. 

FAA concludes that, whenever a 
proposed new rule contains two or more 
rule changes which are so closely 
related that they affect the same small 
entities, agency rulemaking officials 
should total the costs of each change to 
the simultaneously affected entities to 
determine whether those entities are 
significantly impacted. To do otherwise 
would diminish the protection and be 
contrary to the spirit of the Act because 
each change might have less than a 
significant cost but the total cost of all 
changes might be significant and the 
small entities would have to bear the 
costs of all the changes at the same 
time. For example, if an NPRM 
contained related rules changes, X and 
Y; if 10 small entities were affected by 
both changes but other small entities 
were affected by only one, and if the 
sum of the cost of both changes to the 10 
small entities exceeded the significant 


cost level for that small entity type; 
those 10 entities would be counted in the 
total number of small entities 
significantly impacted by each change. 

In the cost to each of the affected 
small entities, FAA proposes to include 
the cost of the regulation annualized 
over its assumed life including 
annualized capital outlays ? and annual 
expenses net of any cost savings. 
Capital outlays, expenses and savings 
must be only those caused by enactment 
of the regulation. 

FAA recognizes that the economic 
impacts of some regulations may be 
significant in the judgment of the 
rulemaking official but unquantifiable or 
quantifiable only with great difficulty. In 
such cases, regulatory flexibility 
analysis should be conducted if over %, 
or a substantial number less than %, of 
the small entities would be significantly 
impacted. 

Accordingly, the FAA proposes: 


Definitions of Small Entities and Guidance 
Material for Making Determinations Required 
by the Regulatory Flexibility Act of 1980. 


(Definitions and Guidance Material for Public 
Comment) 

Office of Aviation Policy and Plans, 
Federal Aviation Administration, 
Washington, D.C. 


Whenever an official of the Federal 
Aviation Administration is in the process of 
determining whether a Federal Aviation 
Regulation has a significant economic impact 
on a substantial number of small entitles as 
rquired by the Regulatory Flexibility Act of 
1980, he or she shall use the small entity 
definitions and the guidelines, for 
determining what constitutes a substantial 
number or small entities and a significant 
economic impact, set forth below. 

Small entities are those small businesses, 
small not-for-profit organizations, and small 
governmental jurisdictions which are 
independently owned and operated and not 
larger or have no more population than the 
threshold levels listed below: 


Stand- 
_ ard 
= Entity type 
classifi- 
cation 


= 


Size threshold 


eS eer eee 
| 


3721 | Aircraft and aircraft parts manu- | 75 or fewer 
facturers. employees 

Aircraft engine and engine parts | 375 or fewer 
manufacturers. employees. 

Manufacturers of aircraft parts | 35 of fewer 

and audliary equipment not employees 
elsewhere classified. 


3724 


3728 


? By “annualized capital outlays", FAA means 
equivalent uniform annual cost. That is, one 
payment in a stream of equa! annual payments 
necessary to pay for the capital items including 
interest costs. Standard texts on engineering 
economy explain how to annualize 4 capital outlay. 
For example, see Grant, Eugene L. and Ireson, Grant 
W.., Principles of Engineering Economy, (Ronald 
Press Co.: New York, 1980), Chapter 6. 


Stand- ] 


ard | 
indus- | 
trial | 
classifi- | 
Cation | 


+ = a 


” 


Entity type 


4511, | Aircraft operators (CAB certificat- 

4521 | ed air carriers, commuter air- 
| fines and air taxis). 

GERD | POI se nccsenscneepmnenasnisntionaen 
} 


4583, | Aircraft repair facilities 0... 

7629, 

7699 

8249 | Pilot schools... | 30 or fewer 

wa employees. 

| Not for profit aviation organiza- The same 
tions. | standard 

applicable 

to an 


' 
| | 
| 
| 
i 
i 


for profit 
| aviation 
| enterprise 
‘Applies to publicly owned airports only 

A substantial number of small entities 
means over , but at least 11, of the small 
entities subject to a proposed or existing rule. 

A significant economic impact on a small 
entity means net annualized compliance 
costs in December 1981 dollars greater than 
or equal to the amount shown below for the 
Standard Industrial Classification of the 
entity. 


THRESHOLD SIGNIFICANT REGULATORY COSTS 


anne 
Stand- j 
ard | 
indus- | 
trial 
classifi- 
Cation 


wai a —_ 


Entity type 


3721 | Aircraft and aircraft parts manufacturers... 
3724 | Aircraft engine and engine parts manu- 
3728 | Manutacturers “of ‘aircraft parts and. euncil- 

| tary equipment not elsewhere ciassi- | 
4511 | Certificated a air carriers .. 
4521 | Commuter airlines... 
4521 | | Air taxis 


19,000 





Note.—Whenever an FAA rulemaking 
official determines that a proposed or 
existing rule has a significant economic 
impact on a substantial number of small 
entities as defined above, he or she shall 
prepare a Regulatory Flexibility Analysis as 
required by 5 U.S.C. 603 or 604 or conduct a 
review of the rule as required by 5 U.S.C. 610. 
An FAA rulemaking official shall prepare a 
Regulatory Flexibility Analysis or conduct a 
review if he or she has reason to believe the 
rule has a significant economic impact on a 
substantial number of small entities, even if 
such an analysis is not mandatory based on 
standards presented above. 

Issued in Washington, D.C. 

Harvey B. Safeer, 
Director of Aviation Policy and Plans. 

July 22, 1982. 

[FR Doc. 82-20479 Filed 7-28-82; 6:45 am] 
BILLING CODE 4910-13-M 
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Federal Highway Administration 


Environmental Impact Statement; 
Mobile County, Alabama 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared for a proposed interstate 
highway project in Mobile County, 
Alabama. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Gary Hamby, District Engineer, 
Federal Highway Administration, 441 
High Street, Montgomery, AL 36104; 
Telephone: (205) 832-7391. Mr. B. J. 
Kemp, Director, State of Alabama 
Highway Department, 11 Sough Union 
Street, Montgomery, AL 36130, 
Telephone: (205) 832-5440. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the State of 
Alabama Highway Department, will 
prepare an Environmental Impact 
Statement (EIS) for Alabama Project I- 
210-2(1). This is a proposal to build an 
interstate connector from Interstate 10 in 
downtown Mobile to Interstate 65 in 
Prichard (Mobile County), Alabama. The 
proposal is to construct a controlled 
access facility that will provide better 
access to the Alabama State Docks and 
other commercial and industrial 
institutions in the Mobile and Prichard 
areas. The new north-south connector is 
approximately 6.25 miles in length. 

Alternatives begin considered include 
the no-action, interstate spur, and for 
alignments for an interstate connector. 
The interstate spur alternative, if 
constructed, would extend south from I- 
65 and terminate approximately 1 mile 
north of I-10. All construction 
alternatives will utilize some existing 
streets, however, most will be on new 
alignment. 

The A-95 review process has been 
completed. Written comments have 
been solicited from federal, state and 
local agencies, officials and individuals 
who may have an interest in the project. 
A formal scoping meeting has been held 
on the subject project. The meeting was 
attended by all interested federal, state, 
regional and local agencies and groups. 
Numerous public involvement meetings 
have been held on the project and a 
public information center has been 
established within the project corridor. 
Newsletters have been prepared and 


distributed periodically to keep the 
public and other interested groups 
aware of the progress of the proposal. 
Public hearings will be held at the 
appropriate time and public notice of 
these hearings will be advertised to 
insure maximum public participation. A 
Draft Enviromental Impact Statement 
will be available at the corridor hearing 
as well as the local Alabama Highway 
Division Office. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues are 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the address 
provided above. 


(Catalog of Federal Domstic Assistance 
Program Number 20.205, Highway 
Construction. The provisions of OMB 
Circular No. A-95 regarding State and local 
clearinghouse review of Federal and 
federally assisted programs and projects 
apply to this program) 

Issued: July 19, 1982. 
L. N. MacDonald, 
Division Administrator, Montgomery, 
Alabama. 
[FR Doc. 82-20232 Filed 7-28-82; 8:45 am] 
BILLING CODE 4910-22-M 


Environmental Impact Statement; 
Henrico and Chesterfield Counties, 
Virginia 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
in Henrico and Chesterfield Counties, 
Virginia. 

FOR FURTHER INFORMATION CONTACT: 
Robert B. Welton, Environmental 
Coordinator, Federal Highway 
Administration, P.O. Box 10045, 
Richmond, Virginia 23240-0045, 
Telephone: (804) 771-2805. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the Virginia 
Department of Highways and 
Transportation (VDH&T), will prepare 
an environmental impact statement 
(EIS) on a proposal to construct a 
connecting road between approved I-95 
and the Richmond-Petersburg Turnpike 
(RPT) in Henrico and Chesterfield 
Counties, Virginia. The proposed 
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improvement would involve the 
construction of a new Interstate 
connector between approved I-95 and 
the RPT for a distance of about six 
miles. This proposal is considered 
necessary in order to provide a 
connecting link for traffic on I-85 to 
interconnect with I-95 and to facilitate 
the more efficient movement of local 
traffic. 

Alternatives under consideration 
include (1) taking no action (no build), 
(2) mass transit, (3) Transportation 
Systems Management alternative (TSM), 
(4) upgrading existing Route 10 in 
Chesterfield County to six lanes, (5) 
constructing a new four-lane roadway 
north of and paralleling Route 10 in 
Chesterfield County, (6) constructing a 
new 4-6 lane facility in Henrico and 
Chesterfield Counties with an additional 
bridge crossing over the James River. 
Alternatives 4, 5, and 6 are all proposed 
as limited access alternatives. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State and local 
agencies and to private organizations 
and citizens who have previously 
expressed interest in this proposal.d No 
formal scoping meeting is planned at 
this time. A public meeting will be held 
in the early part of the study. The draft 
EIS will be available for public and 
agency review and comment. Following 
publication of the DEIS a public hearing 
will be held. Public notice will be given 
of the time and place of the meeting and 
the hearing. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the address 
provided above. 

Catalog of Federal Domestic 
Assistance Program number 20.205, 
Highway Research, Planning and 
Construction. The provisions of OMB 
Circular No. A-95 regarding State and 
local clearinghouse review of Federal 
and federally assisted programs and 
projects apply to this program. 

Issued on: July 22, 1982. 

Robert B. Welton, 

Environmental Coordinator, Richmond, 
Virginia. 

[FR Doc. 82-20576 Filed 7-28-82; 8:45 am] 

BILLING CODE 4910-22-M 
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DEPARTMENT OF TREASURY 
Office of the Secretary 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


During the period July 16 through July 
22, 1982, the Department of Treasury 
submitted the following public 
information collection requirements to 
OMB, for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of these 
submissions may be obtained from the 
Treasury Department Clearance Officer, 
by calling (202) 634-2179. Comments 
regarding these information collections 
should be addressed to the Treasury 
Reports Management Officer, 
Information Resources Management 
Division, Room 309, 1625 I St. NW., 
Washington, D.C. 20220; and to the OMB 
reviewer listed at the end of each entry. 
Date Submitted: July 22 1982 
Submitting Bureau: Bureau of 

Government Financial Operations 
OMB Number: 1510-0003 
Form Number: TFS-5489 
Type of Submission; Extension 
Title: Pre-Employment Job Reference 
Purpose: Form used to obtain 

information relating to work 

experience qualification and fitness of 
applicants being considered for 
employment with the Department of 

Treasury, Bureau of Government 

Financial Operations in order to make 

a comparative evaluation of his/her 


qualifications with the position 
requirements. 

OMB Reviewer: Suzann Evinger (202) 
395-6880, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, D.C. 
20503 


Date Submitted: July 20 1982 

Submitting Bureau: Internal Revenue 
Service 

OMB Number: 1545-0335 

Form Number: 4742 

Type of Submission: Extension 

Title: Questionnaire—Medical & Dental 
Expense 

Purpose: Form 4742 provides taxpayers 
with a simple format for presenting 
information needed to support their 
claim for medical and dental expenses 
upon examination. This information is 
used to determine whether the 
claimed expenses should be allowed. 

OMB Reviewer: Michael Abrahams 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 2503 


Date Submitted: July 22 1982 

Submitting Bureau: Internal Revenue 
Service 

OMB Number: 1545-0170 

Form Number: 4466 

Type of Submission: Revision 

Title: Corporation Application for Quick 
Refund of Overpayment of Estimated 
Tax 

Purpose: Form 4466 is used by a 
corporation to file for an adjustment 
(quick refund) of overpayment of 
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estimated income tax for the tax year. 
This information is used to process 
the claim, so the refund can be issued. 

OMB Reviewer: Michael Abrahams 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 20503 


Date Submitted: July 22 1982 

Submitting Bureau: Internal Revenue 
Service 

OMB Number: 1545-0234 

Form Number: 7005 

Type of Submission: Revision 

Title: Application for Additional 
Extension of Time to File Corporation 
Income Tax Return 

Purpose: Form 7005 is used by a 
corporation to request an additional 
extension of time to file its income tax 
return. Form 7005 cannot be used 
unless a corporation had previously 
filed Form 7004 for an automatic 3- 
month extension of time. This 
information is needed so IRS will not 
erroneously impose a late filing 
penalty. 

OMB Reviewer: Michael Abrahams 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New 
Executive Office Building, 
Washington, D.C. 20503 

Joy Tucker, 

Departmental Reports Management Officer. 

July 26, 1982. 

[FR Doc. 82-20553 Filed 7-28-82; 8:45 am] 

BILLING CODE 4810-25-M 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3). 


CONTENTS 


Commodity Futures Trading Commis- 
Equal Employment Opportunity Com- 


Federal Communications Commission. 
Federal Election Commission 
Federal Reserve System 


1 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11 a.m., Friday, August 
6, 1982. 

PLACE: 2033 K Street, N.W., Washington, 
D.C., eighth floor conference room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance Briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314. 
[S-1102-82 Filed 7-27-62; 3:10 pm] 

BILLING CODE 6351-01-M 


2 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11 a.m., Friday, July 30, 
1982. 

PLACE: 2033 K Street, N.W., Washington, 
D.C., eighth floor conference room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance Briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jane Stuckey, 254-6314, 
[S-1103-82 Filed 7-27-82; 3:10 pm] 

BILLING CODE 6351-01-M 


3 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

DATE AND TIME: 9:30 a.m. (eastern time), 
Tuesday, August 3, 1982. 

PLACE: Commission Conference Room 
5240, fifth floor, Columbia Plaza Office 
building, 2401 E Street NW., 
Washington, D.C. 20506 

STATUS: Part will be open to the public 
and part will be closed to the public. 


Federal Register 
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MATTERS TO BE CONSIDERED: 


1. Ratification of Notation Vote/s. 

2. Freedom of Information Act Appeal No. 
82-3-FOIA-034-NY, concerning a request for 
documents contained in an age 
discrimination charge file. 

3. Freedom of Information Act Appeal No. 
82-7-FOIA-43-MM, concerning a request for 
access to information in a closed age 
discrimination file. 

4. Request for Resumption of the Practice of 
Issuing Opinion Letters under the Age 
Discrimination in Employment Act and 
Establishment of Uniform Procedures. 

5. Report on Commission Operations by the 
Acting Executive Director. 


Closed 

Litigation Authorization; General Cousel 
Recommendations. 

Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. 

(In addition to publishing notices on 
EEOC Commission meetings in the 
Federal Register, the Commission also 
provides recorded announcements a full 
week in advance on future Commission 
sessions. Please telephone (202) 634— 
6748 at all times for information on the 
time, place and subject matter of such 
meetings). 

CONTACT PERSON FOR MORE 
INFORMATION: Treva McCall, Executive 
Officer, Executive Secretariat at (202) 
634-6748. 


This Notice Issued July 27, 1982. 
[S-1104-82 Filed 7-27-82; 3:30 pm] 
BILLING CODE 6570-06-M 


4 


FEDERAL COMMUNICATIONS COMMISSION 
Deletion of Agenda Items From July 28th 
Special Open Commission Meeting 

The following item has been deleted 
from the list of agenda items scheduled 
for consideration at the July 28, 1982 
Open Meeting and previously listed in 
the Commission's Notice of July 21, 1982. 


Agenda, Item No., and Subject 


General—2—7Tit1e: Program Evaluation. 
Summary: Item contains program 
evaluations undertaken at the behest of the 
Commission. These evaluations address a 
variety of concerns ranging from the use of 
office automation to the potential for 
consolidation of functions. 


Deletion of Agenda Items From July 29th 
Open Meeting 

The following item has been deleted 
at the request of Common Carrier 
Bureau from the list of agenda items 


scheduled for consideration at the July 
29, 1982, Open Meeting and previously 
listed in the Commission's Notice of July 
22, 1982. 


Agenda, Item No., and Subject 


Common Carrier—8—Tit1e; Docket No. 82- 
44, American Telephone and Telegraph 
Company Restrictions on Resale and 
Sharing of Private Line Services to Form 
Equivalents of Message 
Telecommunications Service and Wide 
Area Telecommunications Service. 
Summary: The Commission will consider 
the lawfulness of AT&T tariff restrictions 
prohibiting the use of its private line 
services in such a manner as to form 
equivalents of its two public switched 
network services, MTS and WATS. 


Issued: July 26, 1982. 
William J. Tricarico, 
Secretary, Federal Communications 
Commission. 
[S-1101-82 Filed 7-27-82; 9:54 am] 
BILLING CODE 6712-01-M 


5 


FEDERAL ELECTION COMMISSION 


DATE AND TIME: Tuesday, August 3, 1982 
at 10 a.m. 


PLACE: 1325 K Street, N.W., Washington, 
D.C. 


STATUS: This meeting will be closed to 
the public. 


MATTERS TO BE CONSIDERED: 
Compliance, Litigation, Audits, 
Personnel. 


* * * * * 


DATE AND TIME: Thursday, August 5, 
1982 at 10 a.m 


PLACE: 1325 K Street, N.W., Washington, 
D.C. (fifth floor). 


STATUS: This meeting will be open to the 
public. 


MATTERS TO BE CONSIDERED: 


Setting of dates for future meetings 

Correction and approval of minutes 

Draft AO 1982-44: Anthony S. Harrington, 
Democratic National Committee, and Mark 
Braden, Republican National Committee 
(continued from July 22 meeting) 

Proposed revisions to the Presidential 
Primary Matching Fund Regulations and 
related sections 

Appropriations and budget: 

Proposed FY1984 Budget Request 

Classification action 

Routine administrative matters 
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PERSON TO CONTACT FOR INFORMATION: 
Mr. Fred Eiland, Public Information 
Officer; telephone: 202-523-4065. 
Marjorie W. Emmons, 

Secretary of the Commission. 

[S-1105-82 Filed 7-27-82; 3:35 pm] 

BILLING CODE 6715-01-M 


6 


FEDERAL RESERVE SYSTEM 

(Board of Governors) 

TIME AND DATE: 10 a.m., Wednesday, 
August 4, 1982. 

PLACE: 20th Street and Constitution 
Avenue, N.W., Washington, D.C. 20551. 
STATuS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board (202) 452-3204. 


Dated: July 27, 1982. 
James McAfee, 
Associate Secretary of the Board. 
[S-1106-82 Filed 7-27-82; 3:44 pm] 
BILLING CODE 6210-01-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
25 CFR Part 250 


Indian Fishing—Hoopa Valley Indian 
Reservation 


July 19, 1982. 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Final rule. 


summary: The Bureau of Indian Affairs 
is revising its conservation regulations 
governing Indian fishing on the Hoopa 
Valley Indian Reservation in response to 
recommendations for changes received 
from Indian fishers and others. The most 
significant proposed change is a ban on 
gillnet fishing during the fall chinook run 
from 9 a.m. Monday to 5 p.m. 
Wednesday of each week and from 9 
a.m. to 5 p.m. on Thursdays and Fridays. 


DATE: This rule becomes effective 
August 1, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Wilson Barber, Superintendent, 
Northern California Agency, Bureau of 
Indian Affairs, P.O. Box 367, Hoopa, 
California 95546, telephone number (916) 
625-4285. 


SUPPLEMENTARY INFORMATION: The 
Department of the Interior is responsible 
for the supervision and management of 
Indian Affairs under 43 U.S.C. 1457, 25 
U.S.C. 2, 9 and 13 and the 
Reorganization Plan No. 3 of 1950 (64 
Stat. 1262), including the protection of 
Indian fishing rights. 

Normally, tribal governments are 
responsible for regulation of Indian 
fishing on a reservation. Tribal 
regulation on the Hoopa Valley Indian 
Reservation has not been possible 
because not all tribes on the reservation 
have functioning governments. The 
Bureau of Indian Affairs has made 
major efforts to assist the Yurok Tribe in 
developing an organized government 
that will be able to participate with the 
Hoopa Valley Tribe in regulation of the 
Indian fishery. To date, however, these 
efforts have not met with success. While 
the efforts to resolve the organizational 
problems continue, the Department will 
continue to regulate the fishery to assure 
the continued existence of this valuable 
tribal asset. 

These regulations were recently 
transferred from Part 258 to Part 250 as 
part of a complete reorganization of 
Title 25 of the Code of Federal 
Regulations. A redesignation table was 
published in the Federal Register on 
March 30, 1982 (47 FR 13326), making the 
transfer effective. 


This revision of the fishing regulations 
was published as a proposed rule on 
June 1, 1982 (47 FR 23755). The comment 
period on the proposed rules closed on 
July 1, 1982. Comments were reviewed 
and some changes were made as 
described below. 


Changes Made Due to Comments 
Received 


(1) One commenter expressed concern 
that the statement in § 250.1(c) that 
violations of the regulations occurring 
either on or off the reservation are 
punishable in the court of Indian 
offenses could be construed as an 
assertion that the regulations govern 
Indian fishing off the reservation. 
Although the regulations govern only 
fish taken by Indians on the reservation, 
they prohibit Indians from selling the 
fish either on or off the reservation. The 
statement in § 250.1(c) has been 
modified to make it clear that the 
regulations regulate off-reservation 
Indian activity only when it involves 
fish caught on the reservation. 

(2) Some concern was also expressed 
that the statement in § 250.1(c) that 
violations are punishable in the court of 
Indian offenses might be construed as 
intending to preclude enforcement in 
federal court for a violation of the Lacey 
Act Amendments of 1981, Pub. L. 97-79, 
95 Stat. 1073, 16 U.S.C. § 3372, which 
makes it a federal offense to sell fish in 
violation of federal regulations. It is 
anticipated that persons who engage in 
commercial fishing in violation of these 
regulations will be prosecuted in federal 
court when the offense is serious enough 
to warrant imposition of the more 
serious penalties available under that 
Act. A statement has been included in 
§ 250.1(c) to make that point clear. 

(3) The provision requiring that all fish 
caught in a gillnet be preserved or 
consumed before they rot was discussed 
in the preamble, but the text was 
inadvertently omitted from the proposed 
rules published on June 1, 1982. The text 
of the proposed rule was published 
earlier when the change was first 
proposed last year at 46 FR 55542 on 
November 10, 1981. That provision is 
now included in the final rules as 25 
CFR 250.8(v). 

(4) Several commenters objected to 
exempting fish that do not leave the 
reservation from the marking 
requirement on the grounds that the 
change would make enforcement too 
difficult. Compliance is easier to monitor 
before the fish have left the reservation. 
The exemption had been proposed 
because many fishers complained that 
law enforcement officers were citing 
them for violations of the fin clipping 
requirement at the fish site before they 
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had time to comply. In order to 
accommodate both concerns, the rule is 
being modified to require that all fish be 
marked before they are placed in a car 
or truck and before they are transported 
away from the catch site. ° 

(5) Some commenters pointed out that 


‘the U.S. Fish and Wildlife Service has 


always collected data by visiting the 
Indian fishers along the river rather than 
by requiring the fishers to come to the 
biologists as provided in § 250.12(a)(1). 
Since the requirement has not been 
found necessary or workable in practice, 
it is being deleted. 

(6) As stated in the preamble to the 
proposed rules, the Bureau of Indian 
Affairs will make a major effort this 
year to encourage fishers to submit the 
logsheets on the fish they have caught. 
In response to a comment, the logsheets 
are being included in the list of the data 
sources that biologists of the U.S. Fish 
and Wildlife Service will use in 
compiling in-season catch reports. 

(7) One commenter argued that the 
language in § 250.8(t) permitting Indians 
to be paid for their labor in catching fish 
for the elderly and incapacitated could 
be construed as authorizing commercial 
fishing. He recommended clarifying that 
receiving payment for the labor involved 
is different and distinct from commercial 
fishing. The definition of commercial 
fishing is being amended by adding a 
sentence stating that commercial fishing 
does not include receipt of payment for 
the labor of catching fish for elderly or 
incapacitated Indians as authorized by 
§ 250.8(t). 

(8) Objections were received to the 
requirement that all but two fish out of 
any seizure be sold on the grounds that 
there may be some cases where more 
than two fish are needed for evidentiary’ 
purposes. Accordingly, § 250.14(b)(6) has 
been modified to require sales only if 
there is no objection by the seizing 
agency and no federal statute or 
regulation prohibiting such a sale. 


Changes Not Adopted 


(1) Some commenters objected to the 
fact that the regulations are based on 
the premise that Indians of the 
reservation have a right to depend on 
the resources of the Klamath River for 
their subsistence and that non-Indians 
do not share that right. Prior to non- 
Indian settlement of northern California, 
the tribes that now occupy the Hoopa 
Valley Indian Reservation occupied a 
much larger territory. In order to make 
much of that territory available for 
settlement by non-Indians, the Federal 
Govenment placed the Indians on a 
reservation it established along the 
Klamath and Trinity Rivers. The 
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reservation was established along the 
two rivers specifically so the tribes 
could rely on the salmon in those rivers 
to feed themselves—as they had done 
since long before non-Indians came to 
northern California. As a consequence, 
both California and federal courts have 
recognized that the creation of the 
reservation established an Indian 
property right, which may not legally be 
infringed upon, to harvest the salmon 
resource of the Klamath and Trinity 
Rivers. Pacific Coast Federation of 
Fishermen's Association, Inc. v. 
Secretary of Commerce, 494 F. Supp. 
626, 632-633 (N.D. Cal. 1980); Arnett v. 
Gill Nets, 48 Cal. App. 3d 454, 121 Cal. 
Rptr. 906 (1975), cert. denied, 425 U.S. 
907 (1976). 

(2) Two commenters objected to 
statements in the preamble to the 
proposed regulations treating fishing 
rights on the reservation as being the 
rights of the tribes that occupy the 
reservation. The commenters asserted 
that the decisions in Jessie Short, et al. 
v. United States, No. 102-63 in the 
United States Court of Claims, 
established that rights on the 
reservation are individual rather than 
tribal in nature. In fact, the Short 
decision concerned the manner in which 
the Interior Department made per capita 
distributions of the receipts from the 
timber resources of the reservation. The 
Court of Claims ruled that when the 
Department creates individual rights in 
the resource by disbursing the timber 
receipts on a per capita basis, it may not 
limit those distributions to members of 
the Hoopa Valley Tribe. Distribution of 
the revenues from the resource on a per 
capita basis is not in conflict with the 
concept of tribal ownership of the 
resource. Short v. United States, 661 
F.2d 150, 155 (Ct. Cl. 1981), cert. denied, 
102 S. Ct. 1738 (Mar. 22, 1982). See also 
Lillian Blake Puzz, et al. v. United 
States Department of Interior, et al., No 
C80-2908-TEH, slip op. at 6 (N.D. Cal., 
Feb. 26, 1982). 

(3) Two comments were received from 
persons opposing the regulations in their 
entirety on the grounds that they and 
many other Indians of the reservation 
were not consulted. Twice during the 
past eight months well-publicized 
meetings were held in Eureka and at 
various locations on the reservation to 
discuss any need for changes in the 
regulations with the Indian community. 
The changes proposed by the fishery 
committee were mailed to members of 
the Hoopa Valley Tribes and plaintiffs 
in the Short case with a detailed request 
for comments on those proposed 
changes. As the preamble to the 
proposed rule published in the Federal 


Register states, four hundred replies to 
that mailing were received and 
considered. Once the proposed rules 
were published on June 1, 1982, copies 
were rushed to the reservation and paid 
notices were placed in the local 
newspapers offering to provide a copy 
to anyone who called and asked for one. 
The department also issued a press 
release for national distribution 
describing the proposed rules and 
soliciting comments on them. 

(4) One commenter urged that the 
regulations include a statement that they 
are not intended to preempt state 
regulation. The U.S. Supreme Court has 
just ruled for the second time in two 
years that the issue of preemption of 
state laws in the area of Indian affairs is 
governed by the practical effect of the 
state laws rather than by any federal 
expression of intent. Ramah Navajo 
School Board v. Board of Revenue of 
New Mexico, 50 U.S.L.W. 5101, 5102 
(U.S., July 2, 1982); White Mountain 
Apache Tribe v. Bracker, 448 U.S. 136, 
151 (1980). The Department continues to 
believe the preemption issue is best left 
entirely to the courts. 

(5) One commenter urged that 18-year- 
olds be subject to incarceration because 
they are treated as adults in other 
jurisdictions. The old regulations 
exempted 18-year-olds from 
incarceration and there have been no 
enforcement problems because of that 
exemption. 

(6) One commenter urged that 
“ceremonial fishing” be defined. It 
would be difficult to write a useful 
definition that would not conflict with 
the First Amendment prohibition against 
the establishment of religion. 

(7) A commenter urged that all law 
enforcement officers—federal, state and 
county—be deputized to enforce the 
regulations. Proper management of the 
fishery requires that local Interior 
Department law enforcement officials 
have control over enforcement activities 
on the reservation. For that reason, the 
decision to deputize state and county 
officers is left with Department officials 
in Californa. 

(8) Another commenter expressed 
concern that broadening the definition 
of subsistence fishing to include the 
taking of fish to be eaten by any 
members of the fisher’s family—not just 
his or her immediate family—would lead 
to unnecessary requests for permits to 
transport fish to distant relatives. The 
definition was changed because Indian 
fishers are frequently responsible for the 
support of relatives who are not 
members of their immediate families. 
Providing food to such relatives is often 
necessary. 


(9) Some commenters opposed the 
proposed change permitting set nets to 
be anchored on only one end, arguing 
that a net anchored on only one end is 
“a modified drift net.” Permitting set 
nets to be anchored on only one end 
will, in some instances, enable the fisher 
to spend less time actively tending the 
net. Nets anchored at one end, however, 
are not significantly more efficient than 
those anchored on both ends and do not 
even approach the efficiency of a drift 
net in the estuary area. 

(10) One commenter urged that 
persons who are allottees or 
descendants of allottees be permitted to 
fish if they have resided for a majority 
of their lives on the reservation or 
within 60 miles of it. Currently, such 
persons must have lived in the area for 
eight of the past ten years. The 
commenter also recommended that 
persons who hold assignments on the 
reservation and their descendants be 
permitted to fish if they have resided for 
the majority of their lives on the 
reservation or within 60 miles of it. The 
change would permit fishing by a few 
persons who currently are not permitted 
to fish simply because they have been 
away from the area in recent years or 
because they or their ancestors were 
given an assignment instead of an 
allotment. This proposal is not being 
adopted in this document, however, 
because it has not previously been 
published as a proposed rule. This issue 
will be treated in a proposed rule to be 
published soon. 

(11) Another commenter opposed 
permitting anyone to fish who does not 
have an “established legal right” to fish. 
Existing case law does establish that 
many Indians in addition to members of 
the Hoopa Valley Tribe do have a right 
to fish on the reservation although the 
right of each individual has not been 
explicitly “established” by a court. 
Because the Bureau of Indian Affairs is 
currently managing the Indian fishery 
through these regulations, it has a 
responsibility to use existing legal 
precedents to determine to the best of 
its ability who should be permitted to 
exercise fishing rights under these 
regulations. Section 250.5 as currently 
drafted is an attempt to make that 
determination. 

(12) Some commenters objected to the 
proposed § 250.6(b) permitting a fisher 
without an identification card in his or 
her possession to produce evidence of 
eligibility up to seven days after being 
cited on the grounds that the provision 
would be difficult to enforce and could 
lead to abuses. Abuse seems unlikely 
since the officer is directed to issue a 
citation and seize gear or fish if the 
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officer cannot determine with certainty 
that the fisher has a current 
identification card. The provision does 
place some additional burden on the 
officer. The additional burden is 
justified, however, in order to avoid 
citing and seizing the property of an 
otherwise law-abiding fisher for a purely 
technical violation. Requiring the fisher 
to produce the card within seven days 
should be a sufficient burden to 
encourage almost all fishers to have the 
card with them in the first place. 

(13) One commenter urged that 
identification cards be required for 
biological and law enforcement 
personnel in order to guarantee that 
research data being collected is needed 
and is meaningful information rather 
than special-interest oriented. As long 
as the research work does not harm the 
resource and does not involve BIA 
funds, the Bureau of Indian Affairs does 
not object to the collection of data even 
if the Bureau of Indian Affairs might 
regard such data as unnecessary, 
meaningless, or special-interest 
oriented. 

(14) One commenter recommended 
using the same system of logging fish 
that is used by the State of Oregon on 
sport fishers for salmon. The Oregon 
system, however, is based on rules that 
limit the number of fish each sport fisher 
may catch. A uniform catch limit for 
each fisher is appropriate for a sport 
fishery where the purpose of the fishery 
is to provide recreation for the fisher. 
The purpose of the Indian fishery, 
however, is to provide for the 
subsistence needs of the Indian fishers. 
Any attempt to establish how many fish 
each Indian fisher needs would either be 
very arbitrary or highly intrusive on the 
privacy of the Indian fishers. 

(15) Another commenter urged that 
penalties be imposed for incomplete or 
inaccurate reporting on the logsheets. 
Since 1978, an ongoing campaign to 
educate Indian fishers to the need for 
accurate data on the fishery and the 
benefits to them of cooperating with 
data collection efforts has been fairly 
successful, Experience to date indicates 
that soliciting the voluntary cooperation 
of the fishers will produce better results 
than a punitive approach. 

(16) A commenter expressed concern 
that the requirement in § 250.7 that a 
fisher have his or her identification 
number—and only that number— 
attached to the net when he or she is 
fishing will be confusing and will result 
in no one being held liable for an 
illegally fished net. This approach has 
been discussed in detail with the 
concerned fishers. The confusion that 
existed in the past about what was 


required appears to have been 
eliminated. 

(17) Some commenters urged either a 
total ban on the use of gillnets or a ban 
on their use in the estuary area. Many 
Indians rely on the comparatively brief 
fall chinook run to provide them with 
food supply for the entire year. They 


‘ need to use gillnets in order to catch 


sufficient fish in the short time during 
which those fish are available. 

(18) Several commenters 
recommended that fishing hours be 
reduced substantially from the hours 
proposed in § 250.8(b). One 
recommended that no fishing be 
permitted at night and that daytime 
fishing be permitted only every other 
day. Another recommended a ban on 
fishing with gillnets from legal sunrise to 
legal sunset seven days a week. Another 
urged that closures begin on June 15, 
and that no netting be permitted from 6 
a.m. to 9 p.m. daily or on Thursdays, 
Fridays, and Saturdays. Another 
proposed prohibiting the gillnet fishery 
from 5 a.m. to 9 p.m. every day except 
Sunday. 

Advocates of additional closures at 
night point out that gillnets are much 
more effective at night. One advocate of 
daytime closures argues that experience 
in Puget Sound and on the Columbia 
River has proved that salmon will not 
bite when nets are in the water. He 
urges that nets be banned during the 
daytime hours when sport fishers are on 
the river every day except Sunday in 
order to give them an opportunity to 
catch salmon. 

Two commenters opposed any 
closures beyond those contained in the 
proposed rules. One pointed out that the 
Indian fishing committee, which had 
originally proposed the daytime 
closures, decided not to extend the 
daytime closures into the early morning 
or late evening hours because of the 
danger of placing and removing nets in 
dark or dusky conditions. He said they 
believed that the chance of someone 
drowning for outweighed any potential 
benefits that would be derived from a 
full closure during daylight hours. He 
pointed out that because the Klamath 
and Trinity River canyons are in many 
places very steep, the sun disappears 
from view long before sunset and does 
not reappear until long after sunrise. He 
said committee members did not believe 
that Indian gillnetting substantially 
impedes hook and line fishing, 
especially once the nets are in place. He 
argued that if Indians were forced to 
place and remove their nets in the early 
morning and late evening hours, they 
would create a greater interference with 
sport fishers. Both stated that if the 
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Secretary were to adopt the longer 
daytime closures, it could only be 
justified as a measure intended to 
benefit the predominantly non-Indian 
sport fishery rather than as a legitimate 
conservation measure. One commenter 
also argued that adoption of such an 
extension would give a clear signal to 
the Indian community that any 
unilateral concessions they might 
propose will only be used against them. 
The other commenter stated that the 
Indian fishery must not be the only 
sector from which compromise and 
concern are expected. 

The proposed rules close the river to 
gillnets during the fall run from 9 a.m. 
Monday until 5 p.m. Wednesday. 
Gillnets are also prohibited from 9 a.m. 
to 5 p.m. on Thursdays and Fridays. 
Because gillnets are much more effective 
at night, the closures Monday and 
Tuesday nights will reduce the Indian 
catch (and increase spawner 
escapement) much more than the 
daytime closures. In addition to 
increasing spawner escapement, all 
closures will permit better monitoring by 
biological personnel by reducing the 
total number of hours they need to be on 
the river collecting data. 

The daytime closures were proposed 
by the Indian fishing committee. No 
commenters have opposed them. Those 
closures have an additional benefit of 
improving relations between sport and 
net fishers since nets, which do cause 
some interference with sport fishing, 
will be out of the water for many of the 
daytime hours during which most sport 
fishing occurs. It is anticipated that a 
cooperative spirit among the user groups 
could result in the groups working 
together to preserve the resource and, 
consequently, could produce significant 
conservation benefits. This particular 
benefit exists, however, only as long as 
the closures have the support of both 
user groups. Additional daytime 
closures may be desirable, but they 
should be achieved through agreement 
rather than by asking the Department to 
impose them on the Indian gillnet 
fishery unilaterally. 

It is anticipated that the 9 a.m. 
Monday through 5 p.m. Wednesday 
closures will reduce Indian harvest 
levels significantly—especially in light 
of the anticipated depressed condition 
of the fall run. Further closures could 
make it very difficult for the Indians to 
meet their basic subsistence needs. For 
these reasons, the proposed closure 
times have not been changed. 

(19) Some commenters objected to 
permitting one fisher to fish two nets as 
long as the two nets together do not 
exceed 100 feet in length. This provision 
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permits Indians who fish small eddies 
upstream to use two short nets instead 
of one long one. Harvest rates are much 
lower upstream than they are in the 
estuary. Permitting upstream users to 
fish two short nets tends to equalize 
their fishing opportunity with those 
downstream where the longer nets are 
more effective. The actual increase in 
harvest level resulting from permitting 
the use of more than one net, however, 
is quite small. 

(20) One commenter recommended 
that the regulations authorize dock 
owners to confiscate any net tied to a 
dock or impeding access to the dock. He 
also recommended that the regulations 
ban the gutting and cleaning of fish on 
private property. Authorizing a private 
individual to confiscate any net he or 
she alleges is attached to or impeding 
access to his or her property would 
probably be a violation of the Fifth 
Amendment to the U.S. Constitution. 
The U.S. Court of Appeals for the Ninth 
Circuit has recently ruled that Yurok 
fishing rights do not include the right to 
use private property without consent. 
Blake v. Arnett, 663 F.2d 906 (9th Cir. 
1981). Trespass on private property is a 
criminal offense subject to the 
jurisdiction of California pursuant to 
Public Law 83-280. 

(21) One commenter urged that the 
placement of nets within 100 feet of the 
mouth of the Klamath River be banned 
in addition to placement of nets within 
100 feet of the various tributaries listed 
in § 250.8{m). 

. Nets are rarely placed that close to the 
mouth of the Klamath because of the 
strong current there. Nets are banned 
close to certain tributaries because of 
the possibility that a net might harvest 
virtually all fish destined for a particular 
tributary. No 100-foot net placed at the 
mouth of the Klamath could harvest 
more than a minute portion of the fish 
entering the river. 

(22) One commenter recommended 
that the use of fish weirs and dams, as 
approved by the Agency 
Superintendent, should be permitted 
because it is a traditional fishing 
practice. The Department is willing to 
consider permitting the use of weirs or 
dams under proper controls if there are 
eligible Indians who wish to exercise 
their fishing rights in that manner. The 
Department made such a proposal in 
1980, but it was not promulgated as a 
rule because there was a lack of support 
for it (45 FR 74688 (Nov. 10, 1980)). The 
use of dams or weirs is not being 
authorized in this document because 
such a change in the rules has not been 
published as a proposed rule since it 
was rejected in 1980. 


(23) One commenter said the traps 
used to catch eels will also catch salmon 
and should not be allowed. The 
regulations ban the use of traps that will 
catch any fish other than eels. 
Therefore, traps that catch salmon— 
even if they also catch eels—are 
prohibited. 

(24) Some commenters objected to 
permitting persons fishing for elderly or 
incapacitated persons to be paid for 
their labor. One person said such fishing 
should be considered an act of charity. 
Indians who wish to catch fish for the 
elderly or incapacitated free of charge 
are, of course, free to do so. This 
provision, however, will permit agencies 
that have funds available for the welfare 
of the elderly or incapacitated to make 
those funds more effective by paying for 
someone’s time to catch fish rather than 
making payment directly to the recipient 
who would have to buy food with the 
money in a store. 

(25) A number of commenters 
objected to changing from clipping or 
marking the top half of the tail to 
removing the dorsal fin as the 
mechanism for identifying fish caught on 
the Klamath River. They pointed out 
that the state’s regulations require 
clipping or marking the tail. One 
commenter alleged that it is easier to 
remove the tail than the dorsal fin. 
Another commenter asserted, however, 
that removing the dorsal fin as opposed 
to clipping off or marking half of the tail 
is a change widely approved within the 
Indian fishing community because 
removing the dorsal fin is much easier. 
The state regulation was initially 
written to follow the federal regulation. 
The state was advised well in advance 
that the Department planned to change 
to the dorsal fin. There is no reason the 
state cannot change its rule to again 
conform to the federal rule. The change 
is desired by the Indian fishers who 
must comply with it and removing the 
dorsal fin is just as effective as a 
marking technique. 

(26) Some commenters urged that a 
limit be imposed on the number of fish 
that could be transported off the 
reservation. One commenter argued that 
it should be assumed that anyone 
transporting 20 or more fish is engaged 
in an illegal sale. It is true that persons 
transporting large numbers of fish off 
the reservation may be engaged in 
illegal commercial sales. However, since 
some persons rely on the fish for food 
throughout the year, they have a need to 
catch large numbers of fish for their 
legitimate subsistence needs. 

(27) One commenter objected to 
permitting members of the Hoopa Valley 
Tribe to obtain transportation permits 
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from the Fisheries Department of the 


Hoopa Valley Tribe on the grounds that 
this approach creates an inequality 
between eligible fishers who are 
members of that tribe and those who are 
not. It is long-standing Bureau of Indian 
Affairs policy to work cooperatively 
where possible with tribal governments 
in matters affecting their members on 
their reservation. 

(28) One commenter recommended 
that fishers be required to tend their 
nets at all times they are in the water. 
As long as nets are checked often 
enough to prevent trapped fish from 
rotting, there is no conservation need to 
require nets to be tended at all times. 

(29) One commenter recommended 
that seized fish should be given to the 
elderly or to prisons instead of being 
sold. The regulations require that fish be 
sold because they cannot be preserved 
without some deterioration in value 
pending the outcome of a trial. If the 
court finds the seizure was not justified, 
the proceeds of the sale are available to 
make the fisher whole. 

(30) One commenter recommended 
that items used to transport, process, or 
sell fish also be subject to seizure. This 
suggested change would include cars 
and trucks among those items of 
property that might be seized and 
declared forfeited. There is some 
question whether a forfeiture of property 
of more than $500 in value for a single 
offense would violate the Indian Civil 
Rights Act, 25 U.S.C. 1302(7), which 
provides that courts of Indian offenses 
may not impose a fine for any one 
offense of more than $500. Prosecution 
under the Lacey Act Amendments is 
available for more serious cases where 
more severe penalties are needed. 

(31) One commenter urged that 
§ 258.14(d) authorize—but not require— 
the Superintendent to investigate 
complaints against Bureau of Indian 
Affairs law enforcement officers 
because of a concern that the present 
mandatory language would require an 
investigation even for the most frivolous 
complaints. If a complaint is frivolous, 
however, the Superintendent need only 
investigate to the extent necessary to 
establish that fact. 

(32) One commenter raised several 
objections to § 250.15(b)(1), which 
provides that nets will be removed from 
the water but not seized for a first 
violation of the time closures. He asserts 
that failure to seize the net will deprive 
the prosecution of the evidence needed 
to obtain a conviction. He also points 
out that this “first offense” procedure 
would have to be used repeatedly with 
the same fisher until the first actual 
conviction was obtained. Additionally, 
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he expressed concern that the procedure 
would expose the Government to tort 
claims for nets lost or stolen on the 
banks of the river. Convictions can be 
obtained without introducing the net 
into evidence by using photographs and 
the testimony of officers just as parking 
violations can be proved without 
introducing the vehicle into evidence. 
The substantial penalties imposed once 
a second or third conviction is obtained 
should be sufficient to deter fishers from 
repeatedly violating the time closure 
requirements. Removal of an unattended 
net from the water does not significantly 
increase the risk of its loss or theft. The 
Federal Tort Claims Act does not permit 
claims “* * * based upon an act or 
omission of any employee of the 
Government, exercising due care, in the 
execution of a statute of regulation, 
whether or not such statute or regulation 
is valid, * * *” 28 U.S.C. 2680{a). 

(33) Some commenters objected that 
the penalties are too lenient. The 
penalties for the offenses related to 
commercial fishing—the ones that pose 
the greatest threat to the resource—are 
the maximum permitted for courts of 
Indian offenses under the Indian Civil 
Rights Act. Penalties for other offenses 
are made less severe to reflect that 
those violations involve less serious 
threats to the resource. Particularly 
serious violations may also be 
prosecuted in federal court under the 
Lacey Act Amendments. The penalty for 
a first violation of the time closures was 
made light because the closures are new 
and some violations may be the result of 
unfamiliarity with the new closures. 

(34) One commenter recommended 
that a two-tiered system of penalties be 
established under which the court of 
indian offenses could decide at any 
stage of the proceeding that no 
incarceration would be imposed and 
that the case would be treated as a civil 
matter. The commenter suggested 
possibly limiting this option to first 
offenses. The commenter believes such 
an approach could lead to fewer 
contested cases. The prosecution and 
defense of a number of cases in the 
court of Indian offenses appear to have 
been considerably more time-consuming 
and elaborate than is usual, given the 
comparatively minor nature of some of 
the offenses and the likelihood that a 
relatively minor penalty would be 
imposed. The Bureau of Indian Affairs is 
interested in taking steps that would 
expedite such cases and permit the 
court to focus more effort on more 
serious violations. Because such a 
restructuring of the penalty system was 
not included in the proposed rule, this 


matter will be the subject of a proposed 
rule in a separate document. 

(35) One commenter urged that 
maximum penalties be applied for the 
first offense and no difference in 
penalties apply to people under the age 


of 18. More severe penalties are imposed | 


on repeat offenders because they pose a 
greater threat to the resource and have 
identified themselves as persons 
needing more than the usual amount of 
penalty to discourage them from 
engaging in continued violations. 
Incarceration is not imposed on 
juveniles because it tends to have a 
much more severe impact on children 
than on adults. Lesser penalties are also 
more likely to produce results with 
children than they are with adults. 

(36) One commenter urged that the 
Federal Government provide funds for 
Indian-operated fish hatcheries on the 
rivers and permit the Indians to harvest 
fish returning to the hatchery but ban 
the use of gillnets. Such a proposal 
cannot be adopted in these regulations 
since the funds have not been 
appropriated. 

(37) One commenter recommended 
that a daytime experimental fishery for 
king salmon jacks using small mesh nets 
be tried to see if jacks can be harvested 
without harming adult king salmon and 
steelhead runs. Fishers are free to target 
on jacks during open hours under these 
regulations. 

(38) One commenter recommended a 
ban on taking adult salmon from a 
spawning tributary. This 
recommendation appears to have merit, 
but has not been implemented in this 
document because it has not previously 
been included in a proposed rule. The 
Department is considering including it in 
a proposed rule soon. 

(39) One commenter recommended 
that these regulations make it an offense 
to steal or damage another person's 
equipment or catch. Such acts are a 
violation of state law under Public Law 
83-280. 

The primary author of this document 
is David Etheridge, Office of the 
Solicitor, Division of Indian Affairs, 
Department of the Interior. 

It has been determined that this final 
rule is not a major rule as that term is 
defined in Executive Order 12291 of 
February 17, 1981, 46 FR 13193, because 
it will have a limited economic impact 
on a small number of people. For the 
same reason, it has been determined 
that this final rule would not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, Pub. L. 96-354. 
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The information collection 
requirement contained in § 250.9 has 
been approved by the Office of 
Management and Budget under 44 U.S.C. 
§3507 and assigned clearance number 
1076-0046. 


List of Subjects in 25 CFR Part 250 


Fisheries, Fishing, .Indians—lands, and 
penalties. 


This rule will become effective on 
August 1, 1982, instead of on July 15, 
1982, as proposed because it was not 
possible to review the comments, make 
needed revisions, and review the 
revised rules in time to publish them 
before July 15. 

This rule is being made effective less 
than 30 days after publication in the 
Federal Register under the exception in 
5 U.S.C. 553(d)(3), which permits rules to 
become effective in less than 30 days 
when provided by the agency for good 
cause found and published with the rule, 
The regulations need to be in effect by 
August 1 in order to control the size of 
the harvest before large quantities of fall 
chinook enter the Klamath River. Large 
numbers of salmon usually begin to 
enter the river in early August. 

Part 250 of Title 25 of the Code of 
Federal Regulations is revised to read as 
follows: 


PART 250—INDIAN FISHING—HOOPA 
VALLEY INDIAN RESERVATION 


Sec. 

250.1 
250.2 
250.3 
250.4 
250.5 
250.6 
250.7 


Purpose and information collection. 

Effect of changes in the regulations. 

Application. 

Definitions. 

Eligible Fisher—Eligible Indian. 

Fishers identification cards required. 

Identification of gear. 

250.8 Permissible and prohibited fishing. 

250.9 Catch marking and transportation of 
fish. 

250.10 Consultation. 

250.11 In-season and emergency regulations. 

250.12 Fish catch reporting. 

250.13 Identification of persons fishing. 

250.14 Enforcement. 

250.15 Penalties. 

250.16 Forceable assault and impeding a 
law enforcement officer. 

250.17 Hoopa Valley Indian Reservation 
Court of Indian Offenses. 

250.18 Execution of judgments pending 
appeals. 

Authority: 43 U.S.C. 1457, 25 U.S.C. 2, 9, and 
13, and the Reorganization Plan No. 3 of 1950 
(65 Stat. 1262). 


§ 250.1. Purpose and information 
collection. 

(a) The regulations contained in this 
Part govern fishing by eligible Indians 
on the Hoopa Valley Indian Reservation. 
The purpose of these regulations is to 
protect the fishery resources and to 
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establish procedures for the exercise of 
the fishing rights of Indians of the 
Reservation until a Reservation-wide 
management mechanism is established 
with the capability to manage and 
regulate the Indian fisheries on the 
Reservation. The regulations are 
intended to promote reasonably equal 
access to the fishery resources of the 
Reservation by all Indians of the 
Reservation, and to assure adequate 
spawning escapement. 

(b) The limited extent to which 
regulation is undertaken by this Part is 
not intended nor should it be construed 
as a conclusion that the Secretary does 
not have the authority to take additional 
measures to protect fishery resources on 
the Reservation if it is later determined 
that such measures are necessary. 

(c) The regulations of this part govern 
all eligible Indians of the Hoopa Valley 
Indian Reservation. Violations of these 
regulations that relate to fishing on the 
reservation are punishable in the court 
of Indian offenses regardless of whether 
the offense was committed on or off the 
reservation. These regulations in no way 
preclude the filing of criminal charges in 
the appropriate federal district court for 
violations involving commercial 
transactions. 

(d) The information collection 
requirement contained in § 250.9 has 
been approved by the Office of 
Management and Budget under 44 U.S.C. 
3507 and assigned clearance number 
1076-0046. The information is being 
collected to monitor the movements of 
larger quantities of salmon off the 
reservation. This information will be 
used to inform law enforcement officers 
as to who is removing larger quantities 
of salmon from the reservation and 
where the fish are being taken in order 
to.assist the officers in their efforts to 
enforce the ban on commercial fishing. 
The obligation to respond is required to 
obtain a benefit. 


§ 250.2 Effect of changes in the 
regulations. 

A person who violates the regulations 
of this Part may still be prosecuted after 
the regulations are changed so long as 
what that person did was a violation of 
the regulations in effect at the time the 
person did it. 


§ 250.3 Application. 

(a) The provisions of these regulations 
and all in-season adjustment orders 
issued under them apply to the waters of 
the Klamath and Trinity Rivers and their 
tributaries within the exterior 
boundaries of the Hoopa Valley Indian 
Reservation. 

(b) Any person who is not an Indian 
of the Reservation as determined under 


§ 205.5 is not regulated under this Part at 
this time. 

(c) Children under the age of 10 years 
are not liable for violation of the 
provisions of this part. Such children are 
not eligible to receive fisher 
identification cards, but may accompany 
adult eligible fishers. Adults in the 
company of such children shall be held 
liable for actions of such children that 
are in violation of the provisions of this 
Part. 

(d) Children between the ages of 10 
and 16 are entitled to fisher 
identification cards and are subject to 
the provisions of this Part, but such 
children are not subject to a fine or 
incarceration for violation of the 
provisions of this part. 

(e) Eligible Indian fishers who are 17 
or 18 years old are subject to all 
penalties prescribed in this part except 
incarceration. 

(f) All court and enforcement records 
concerning violations or alleged 
violations which occurred when the 
violators or alleged violators were under 
the age of 18 shall be strictly 
confidential. Records may only be 
released to other agencies or persons by 
petition to and approval of the Court of 
Indian Offenses. Nothing in this 
paragraph shall bar the use of statistical 
compilations of juvenile records or the 
use of a violator’s prior record in the 
sentencing phase of a Court of Indian 
Offenses prosecution. 


§ 250.4 Definitions. 


“Channel” means the wetted area 
from bank to bank. 

“Commercial fishing” means the 
taking of fish or fish parts with the 
intent to sell or trade them or profit 
economically from them. It does not 
include accepting payment for the labor 
involved in catching fish for the elderly 
or incapacitated under § 250.8(t) of this 
Part where payment is not based on the 
number or weight of fish caught. 

“Consumptive or subsistence fishing” 
means the taking of fish to be eaten by 
Indians of the Reservation or their 
families. 

“Drift-net (pole net)” means a gillnet 
which is not staked, anchored or 
weighted, but drifts free. 

“Eligible fisher—eligible Indian” 
means any Indian who is determined to 
be an Indian of the Reservation under 
§ 250.5. 

“Enforcement Officer” means: 

(a) any enforcement officer of the 
Department of the Interior, 

(b) Any U.S. Marshal; 

(c) Any tribal enforcement officer; or 

(d) Any person deputized to enforce 
these regulations. 
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“Fish or fishing” means the fishing for, 
catching, or taking or the attempted 
fishing for, catching or taking of any 
anadromous fish within the exterior 
boundaries of the Reservation. 
Placement of a net in the water 
constitutes fishing regardless of whether 
or not the person who placed the net in 
the water intended to catch fish. 

“Fishers identification card” means 
the identification (ID.) card issued by 
the Hoopa Valley Tribe to its members 
or the card issued by the Bureau of 
Indian Affairs identifying the holder as a 
person eligible to fish as an Indian of the 
Reservation. The identification card 
shall include the name, basis for 
eligibility to fish, address, birthdate, 
color of hair, color of eyes, height, 
weight, identification number, and 
photograph of the holder and the 
disclaimer provided in § 250.5. 

“Fishing gear” means any gillnet, 
seine, hook-and-line, and other 
apparatus used for taking fish. 

“Gillnet” means a flat net suspended 
vertically in the water with meshes that 
allow the head of a fish to pass through 
or become entangled. 

“Hand dip net” means a section of 
netting distended by a rigid frame 
operated by a process commonly 
recognized as dipping. Such nets may be 
of any size. 

“Identification number” means the 
identification number assigned by the 
Bureau of Indian Affairs identifying the 
eligible fisher by number. This number 
is to be obtained by the eligible fisher 
and placed on his or her fishing gear 
where required by these regulations. 

“Logsheet” means that record 
maintained by eligible fishers of fish 
caught for reporting catch data for use 
by a biologist in developing fish run and 
spawning escapement information. 

“Reservation” means the Hoopa 
Valley Indian Reservation as extended, 
including those parts known as the 
“Extension” and the “Hoopa Square.” 

“Secretary” means the Secretary of 
the Interior or his/her designated 
representative. 

“Set-net” means a gillnet which is 
staked or anchored or weighted on at 
least one end so that it does not drift 
free. 

“Snag gear” means and includes: 

(a) Any multiple hook with shortest 
distance between hook points greater 
than 1.25 inches or shank longer than 
two inches, and 

(b) Any weight exceeding one-half 
ounces attached to any multiple hook or 
to the line, directly or indirectly, within 
18 inches of any multiple hook. 

“Stretched measure” means the 
distance between the inside of one knot 
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and the outside of the opposite (vertical) 
knot on one mesh of a gillnet. 
Measurement shall be taken when the 
mesh is stretched vertically while wet, 
by using a tension of ten (10) pounds on 
any three (3) consecutive meshes, then 
measuring the middle mesh of the three 
while under tension. 

“Subsistence or consumptive fishing” 
means the taking of fish to be eaten by 
Indians of the Reservation or their 
families. 


§ 250.5 Eligible Fisher—Eligible indian. 

(a) The following persons may 
exercise fishing rights under the 
authority of this Part: 

(1) Enrolled members of the Hoopa 
Valley Tribe, 

(2) Plaintiffs in the case entitled Jessie 
Short et al. v. United States, Ct. Cls. No. 
102-63, and 

(3) Persons who are allottees or direct 
descendants of allottees on the Hoopa 
Valley Indian Reservation, who 
currently and for eight (8) of the past ten 
(10) years have resided on the 
Reservation or within 60 miles thereof. 

(b) Disclaimer: Determination of 
eligibility to fish under paragraph (a) of 
this section shall not be considered 
evidence of entitlement or lack of 
entitlement or in any way affect 
eligibility for enrollment or other tribal 
benefits or rights on the Hoopa Valley 
Indian Reservation. 

(c) Except as provided under 
§ 250.3(c) an eligible Indian as 
determined under this section who 
allows an ineligible person to assist in 
an Indian fishery on the Reservation is 
subject to the penalties set out in 
§ 250.15. 


§ 250.6 Fishers identification cards 
required. 

(a) Persons qualifying as an “Eligible 
Fisher” or “Eligible Indian” under 
§ 250.5 shall obtain an Indian fishers 
identification card and have it in his or 
her possession before exercising any 
Indian fishing rights or transporting fish 
caught on the Reservation in the 
exercise of Indian fishing rights. 

(b)(1) When an Indian, as defined in 
§ 250.5 is stopped by a law enforcement 
official and is unable to produce his or 
her LD. card the law enforcement 
official shall make every reasonable 
effort to determine whether that person 
was issued an identification card. 

(2) If the enforcement official can 
determine that the person is eligible to 
fish then no penalty or seizure of gear or 
fish shall occur. However, that fisher 
may be issued a citation requiring him 
or her to appear within seven (7) days 
and offer proof that he or she still 
possesses an identification card. If that 


person does not appear within the 
specified time, he or she shall be given 
notice that his or her tribal fishing rights 
have been suspended until proof of 
compliance is presented and he or she 
shall be subject to the penalties 
prescribed in § 250.15. 

(3)(i) If the enforcement officer cannot 
determine with certainty that the fisher 
has a current identification card then 
the officer shall issue that person a 
citation and may seize any gear or fish 
within that person’s possession. 

(ii) If any fish are seized they shall be 
frozen and stored by the BIA for seven 
(7) days. 

(iii) If the fisher appears within the 
seven (7) days and presents proof of 
issuance of a valid L.D. card any gear or 
fish seized shall be returned to him or 


her. 

(iv) If the fisher does not appear 
within seven (7) days the fisher shall 
forfeit any fish seized and may be 
subject to the penalties prescribed in 
§ 250.15. 

(4) Repeated violators of § 250.6(b)(2) 
or (3) are subject to the penalties 
prescribed in § 250.15. 

(c) Fisher identification card. A fisher 
identification card shall be issued to 
tribal members by the Hoopa Valley 
Tribe or by the Bureau of Indian Affairs, 
Hoopa Agency, to applicants who fulfill 
eligibility requirements in § 250.5(a). 
Such cards may be obtained by 
contacting the Agency Superintendent, 
P.O. Box 367, Hoopa, California 95546, 
telephone number (916) 625-4285, or the 
Hoopa Valley Tribal Office. The card 
shall be signed by the card holder. The 
card shall be countersigned by the 
authorized official of the Bureau of 
Indian Affairs or the Hoopa Valley 
Tribe certifying that the card holder is 
recognized as eligible to exercise Indian 
fishing rights on the reservation. 

(d) Each eligible Indian who fishes 
must file logsheets reporting catch data. 
The logsheet shall be mailed or 
delivered to the address printed on the 
logsheet by the 15th day of the month 
following the period covered by the 
logsheet. A fisher must file a logsheet for 
each month during which that person 
catches at least one anadromous fish. 
Logsheet forms will be provided to 
Indian fishers by the Bureau of Indian 
Affairs. 


§ 250.7 Identification of gear. 

(a) At the time an eligible fisher 
applies for a fisher identification card he 
or she shall be assigned an 
identification number and shall be 
required to attach the identification 
number to any net he or she is using for 
fishing on the reservation. Each net must 
have floats or corks attached which 
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float and are visible at all times the net 
is in the water. 

(b) All fishing nets shall be 
conspicuously marked so that the 
fisher’s identification may be read 
without removing the gear from the 
water. Only one number may be on the 
net at one time and it shall be attached 
to either end of the net. In absence of 
proof to the contrary, unmarked nets 
shall be presumed not to be used in the 
exercise of the fishing rights of Indians 
of the Reservation and will be subject to 
seizure by a law enforcement official. 

(c) Except as may be provided for 
elsewhere in this Part, no eligible Indian 
fisher may allow his or her identification 
number to be used on a net that he or 
she is not attending or fishing. 

(d) Except as may be provided for 
elsewhere in this part, no eligible Indian 
fisher may attend or fish a net that is not 
marked with his or her own 
identification number unless he or she is 
accompanied by the eligible fisher 
whose identification number is on the 
net. 

(e) The person whose number is on 
the net is liable if the net is being used 
in a manner that violates the regulations 
of this part. 

(f) Nothing in the regulations of this 
Part prohibits an eligible Indian fisher 
from requesting or giving assistance to 
another eligible fisher where the person 
needing assistance is faced with an 
emergency situation that could lead to 
loss of gear or life. 


§ 250.8 Permissible and prohibited fishing. 


(a) Except as otherwise prohibited by 
these regulations the Hoopa Valley 
Indian Reservation is open to the taking 
of anadromous fish by eligible Indians 
for subsistence and ceremonial purposes 
unless specifically closed by the 
regulations of this Part or by properly 
adopted in-season and emergency 
regulations promulgated hereafter. 

(b) During the period of August 1, 1982 
through September 30, 1982, fishing with 
gillnets is permitted as follows: 
Sunday—fishing permitted all day. 
Monday—fishing prohibited after 9:00 a.m. 
Tuesday—fishing prohibited all day. 
Wednesday—fishing prohibited until after 

5:00 p.m. 

Thursday—fishing prohibited from 9:00 a.m. 

to 5:00 p.m. 

Friday—fishing prohibited from 9:00 a.m. to 

5:00 p.m. 

Saturday—fishing permitted all day. 


(c) After September 30, 1982, fishing 
with gillnets is permitted seven {7) days 
per week and twenty-four hours per day 
except that all nets must be out of the 
water between the hours of 9:00 a.m. 
and 5:00 p.m. on Monday of each week. 
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(d) Fishing is permitted under these 
regulations for subsistence and 
ceremonial purposes only. 

(e) Commercial fishing is prohibited 
by these regulations. 

(f) Fish caught on the Hoopa Valley 
Indian Reservation may not be sold. 

(g) Drift-net fishing is not permitted 
below the Highway 101 Bridge. 

(h) No eligible fisher may use more 
than two gillnets, the combined length of 
which may not exceed one hundred 
(100) feet. 

(i) Set-nets or drift-nets may be joined 
end-to-end so as to form a single 
straight-line net as long as the new 
length does not exceed 100 feet. 

(j) At least one end of a set-net shall 
be anchored or staked at all times it is in 
use. 

(k) The anchoring of nets to any boat 
dock or placement of nets in such a 
manner as to impede boat traffic from 
docking at or departing from any boat 
dock is prohibited. 

(I) No set-net or combination of set- 
nets, staggered or joined, may be placed 
in the Klamath River or Trinity River in 
such a way that it covers more than one- 
third (%) of the distance across the 
wetted area of any channel. 

(m) No set-nets may be placed in any 
tributary creek of either the Klamath 
and Trinity Rivers or within one 
hundred (100) feet of the mouth of any of 
the following creeks: 
(1) Blue Creek 
(2) Mill Creek 
(3) Supply Creek 
(4) Hunter Creek 
(5) Pecwan Creek 
(6) Surpur Creek 
(7) Tectah Creek 
(8) Hostler Creek 
(9) McGarvey Creek 
(10) Tarup Creek 
(11) Morek Creek 
(12) Beaver Creek 
(13) Campbell Creek 
(14) Richardson Creek 

(n) No set-nets may be placed within 
five hundred (500) feet in any direction 
of the confluence of the Klamath and 
Trinity Rivers. 

(0) The use of traps that will catch 
any fish other than eels, and the use of 
wire, fencing materials, snag gear, 
explosives, stunning agents or caustic or 
lethal chemicals in any form is expressly 
prohibited in all fisheries. 

(p) No set-net may be placed within 
400 feet of the test seining operation of 
the U.S. Fish and Wildlife Service or the 
California Department of Fish and 
Game. 

(q) Any eligible Indian as determined 
under this Part who knowingly and 
maliciously misappropriates the use of 
another eligible Indian’s I.D. number 
shall be subject to the penalties set out 
in § 250.15. 


(15) Pine Creek 
(16) Roach Creek 
(17) Terwer Creek 
(18) Ah-Pah Creek 
(19) Mettah Creek 
(20) Tully Creek 
(21) Soctish Creek 
(22) Tish-Tang Creek 
(23) Omagar Creek 
(24) Bear Creek 
(25) Johnson Creek 
(26) Hospital Creek 
(27) Salt Creek 


(r) Set-net locations: Set-net locations 
shall be determined by the individual 
Indian fishers in accordance with 
tradition and custom and in a manner 
consistent with the provisions of this 
§ 250.8. Disputes over set-net locations 
are to be resolved between the parties. 
If no satisfactory resolution is reached 
then all disputes are to be referred by 
the parties to elders or knowledgeable 
adults of the community for the 
particular area in which the unresolved 
dispute takes place. 

(s) Dip-net and hook-and-fishing: 
Eligible Indians may engage in dip-net 
fishing or hook-and-line fishing at all 
times on the Reservation except when 
fishing is prohibited for all persons by 
emergency regulations promulgated 
hereafter for conservation purposes. 
Fishers identification cards shall be 
carried by all eligible Indians when 
engaged in dip-net or hock-and-line 
fishing. 

(t) Special fishing for rest home, 
elderly and incapacitated persons of the 
Hoopa Valley Indian Reservation: 

(1) The Northern California Agency of 
the Bureau of Indian Affairs may issue 
special gillnets and I.D. numbers to 
eligible Indian fishers for the purpose of 
fishing for the Hoopa Square rest home 
and other eligible persons who are 
elderly, incapacitated or otherwise 
incapable of fishing for themselves. 
Such gillnets shall be clearly marked 
with numbers assigned by the Bureau of 
Indian Affairs. 

(2) Only eligible Indian fishers may 
attend these nets and when fishing such 
a special community net an eligible 
Indian may not fish any other net. 

(3) All fish caught in these special nets 
shall be distributed pursuant to rules 
and procedures established by the 
Northern California Agency. 

(4) Nothing in these regulations shall 
prohibit payments to fishers using these 
special nets from appropriate funding 
sources. Payment may not be based on 
the number or weight of the fish caught. 
Any community fisher who violates this 
section is subject to the penalties 
prescribed in § 250.15. 

(u) Reseach and test fisheries: Fish 
capture techniques including trapping, 
netting and electrofishing may be 
employed by biologist of fisheries 
management agencies working on the 
rivers for biological research, 
enhancement or other resource 
management purposes. Indians of the 
Reservation may observe research and 
test fisheries upon making arrangements 
with the agency conducting the research 
activity. 

(v) Each eligible fisher shall cause any 
fish he or she catches in a gillnet to be 
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preserved, consumed, or used 
ceremonially before the fish rots. 


§ 250.9 Catch marking and transportation 
of fish. . 

(a) Marking. Each eligible fisher shall 
mark each fish by removing the dorsal 
fin prior to removing it from the catch 
site and prior to placing it in a car or 
truck. 

(b) Off-reservation transportation of 
fish. (1) No eligible Indian fisher may 
transport off the reservation at one time 
15 or more fish of any species or size 
caught on the reservation without 
having in his or her possession a valid 
transportation permit issued pursuant to 
this section. A transportation permit 
may be obtained from any enforcement 
officer or, in the case of Hoopa tribal 
members, from the Fisheries Department 
of the Hoopa Valley Tribe. Violations of 
this section shall be subject to the 
penalties set forth in § 250.15. The 
permit so issued shall state the 
following: 

(i) The name and address of the 
person to whom the permit is issued. 

(ii) The date of issue. 

(iii) License number of the vehicle to 
be used to transport the fish. 

(iv) The name and address of the 
person to receive the fish. 

(v) The estimated time of arrival. 

(vi) The quantity of fish to be 
transported. 

(vii) The name of the issuing officer 
and agency. 


§ 250.10 Consultation. 

The Bureau of Indian Affairs Agency 
Superintendent or a designated 
representative of the Superintendent 
shall hold meetings as needed on the 
reservation to consult with Indians of 
the Reservation on the status of the 
fishery, ocean harvests, in-season 
adjustments to the regulations, and 
other relevant matters. At the end of 
each presentation, comments will be 
received from those in attendance. A 
written summary of those comments 
shall be maintained as a record by the 
Bureau of Indian Affiars, Northern 
California Agency. 


§ 250.11 In-season and emergency 
regulations. 

(a) The Director of the U.S. Fish and 
Wildlife Service or a specifically 
authorized delegate of the Director is 
authorized to make in-season and 
emergency changes to the regulations 
when necessary to ensure proper 
management of the fisheries of the 
Klamath and Trinity Rivers. This 
authority includes the following powers: 

(1) To close all or part of an Indian 
fishery when, in the Director's judgment, 
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a closure is necessary to meet 
conservation needs. 

(2) To re-open all or part of an Indian 
fishery when, in the Director's judgment 
that action will not jeopardize spawning 
escapement. 

(b) In-season or emergency 
regulations shall be effective 24 hours 
after publication in the Bureka Times 
Standard. They shall stay in effect until 
modified or rescinded by the Director. 
Failure to complete subsequent 
provisions of this section shall not affect 
the validity of any in-season or 
emergency adjustment. 

(c) Notification of in-season or 
emergency adjustments: 

(1) The Superintendent of the 
Northern California Agency is 
responsible for having each emergency 
or in-season adjustment to the fishing 
regulations published in the Eureka 
Time Standard as a legal notice at least 
twenty-four (24) hours before it is to 
become effective, and in the De/ Norte 
Triplicate, Klamity Kourier, and the 
Arcata Union as promptly as possible. 

(2) The BIA Area Director shall have 
each in-season adjustment or emergency 
regulations published in the Federal 
Register as promptly as possible. 

(3) The Superintendent of the 
Northern California Agency shall 
attempt to post each emergency or in- 
season adjustment at least twenty-four 
(24) hours before it is to become 
effective at each of the following 
locations: 

(i) Hoopa Post Office; 

(ii) Hoopa Shopping Center, 

(iii) Northern California Agency, 
Bureau of Indian Affairs; 

(iv) Willow Creek Post Office; 

(v) Willow Creek Public Library; 

(vi) Weitchpec Bulletin Board, 
Pierson’s Store; 

(vii) Weitchpec Elementary School; 

(vii) Pecwan Church; 

(ix) Pecwan Elementary School; 

(x) Requa Community Center; 

(xi) Resighini Rancheria Office; 

(xii) Klamath Post Office; 

(xiii) Requa Inn; 

(xiv) U.S. Coast Guard Station, Requa; 

(xv) Klamath Grocery Store; 

(xvi) Klamath Field Office, Bureau of 
Indian Affairs; 

(xvii) Bureau of Indian Affairs, 
Eureka; 

(xviii) Bureau of Indian Affairs, 
Redding; 

(xix) Crescent City Post Office; 

(xx) Crescent City Court House; 

(xxi) Eureka Post Office; and 

(xxii) Eureka Courthouse. 

(4) If the owners of the property at the 
following locations so desire, a courtesy 
copy of the notice will be provided: 

(i) Hoopa Tribal Office, 


(ii) Young's Bar, 

(iii) Dad’s Camp, 

(iv) Chub’s Camp, 

(v) Gensaw’s Landing, 

(vi) Notchkeo, 

(vii) Terwar, 

(viii) Bacon’s Camp, 

(ix) Sim’s Camp, 

(x) Mattz’s Dock, and 

(xi) Others that may so request. 


§ 250.12 Fish catch reporting. 

(a) All eligible fishers shall allow 
access to harvested fish to biologists, 
enforcement officers and Indian trainees 
for the purpose of monitoring the 
harvest and to check for compliance 
with the provisions of this part. 

(b) Fish catch data shall be compiled 
and summarized by the U.S. Fish and 
Wildlife Service and made available 
upon request. It will not be permissible 
to release catch information for 
individual fishers of the Reservation. 

(c) U.S. Fish and Wildlife Service will 
compile in-season catch data from 
information obtained from fishers spot 
checks, landing counts, creel census, 
logsheets, and from other information 
collected by state and Federal officials. 


§ 250.13 Identification of persons fishing. 

Each eligible fisher shall produce for 
examination the applicable Indian 
fishers identification card required 
under these regulations upon demand of 
an enforcement officer. 


§ 250.14 Enforcement. 

Eligible Indians who violate these 
regulations or any in-season or 
emergency adjustment promulgated 
under these regulations shall be subject 
to prosecution before the Court of Indian 
Offenses for the Hoopa Valley Indian 
Reservation. The pertinent provisions of 
25 CFR Part 11 and the Indian Civil 
Rights Act of 1968 apply. 

(a) Citations: Law enforcement 
officers may issue citations to any 
eligible Indian the officer believes has 
committed a violation of the regulations 
of this Part. Such citation shall state 
when and where the person cited is 
expected to appear in court and the 
offense with which the person is 
charged. 

(b) Seizure: Confiscation of fishing 
gear and fish. 

(1) Any net or other fishing gear used 
in violation of these regulations and any 
fish caught or possessed in violation of 
these regulations may be seized by a 
law enforcement officer. Fishing gear or 
fish so seized shall be held pending 
disposition by court order except as 
specifically provided for in these 
regulations. 

(2) When a net or other fishing gear is 
seized and the owner is unknown to the 
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enforcement officer, the officer shall, 
without unreasonable delay, commence 
proceedings in the Court of Indian 
Offenses by petitioning the Court for a 
judgment forfeiting the fishing gear and/ 
or fish. When a net or other fishing gear 
is seized and the owner is known and 
the fishing gear is marked with an 
identification number the enforcement 
officer shall, without unreasonable 
delay, notify by registered mail the 
holder of the identification number that 
his/her fishing gear has been seized. 
The notice of seizure shall state the date 
of seizure, the place of seizure, and the 
time of seizure, and shall direct the 
person whose gear has been seized to 
directly notify the Court to arrange to 
have the matter placed on the Court 
Calendar. 

(3) Upon filing of such petition, the 
enforcement officer shall set out details 
of the seizure citing time, place and 
location of such seizure. A notice of 
seizure shall be left at the site where the 
fishing gear and/or fish were 
confiscated. The Court upon receipt of 
the petition shall fix a time for a hearing 
and cause notices for unidentified gear 
or fish to be posted and published. 
Notices shall be posted for 14 days at 
both courthouses of the Court of Indian 
Offenses. The Clerk of the Court shall 
publish notices in local news media 
having circulation on the Reservation. 
Such notices shall be published for a 
period of five (5) days and shall set forth 
the reason for the hearing. Once a 
person claims seized fishing gear or fish 
the publication of the notice shall cease. 

(4) Any fishing gear or fish ordered 
forfeited shall be disposed of as directed 
by the Secretary. 

(5) Any person who satisfies the court 
that he or she is the owner of any fishing 
gear or fish seized under this section 
may intervene in the forfeiture 
proceeding on behalf of the fishing gear 
or fish. 

(6) If there is no objection by the 
seizing agency, nor any federal statutory 
or regulatory prohibition, all fish seized 
shall be promptly sold by the 
Superintendent, Northern California 
Agency, and the proceeds held pending 
adjudication of the charge that was the 
basis of the seizure. Proceeds from sales 
of fish that are found, upon adjudication, 
to have been taken in violation of these 
regulations shall be transferred to a 
special Hoopa-Yurok Fund in the U.S. 
Treasury. Nothing in this section shall 
be construed to prevent undercover law 
enforcement officers from selling fish as 
part of their duties. The regulations of 
this Part do not authorize the purchase 
of fish from anyone other than the 
Superintendent, Northern California 
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Agency or a delegate of the 
Superintendent who has furnished to the 
buyer proof of authority to sell fish. 

(c) Arrests: 

(1)(i) Each judge of the Court of Indian 
Offenses is authorized to issue warrants 
for the arrest of an eligible Indian. 

(ii) No arrest warrant may be issued 
except upon a written affidavit based 
upon reliable information or belief 
alleging that there is probable cause to 
believe that the person to be arrested 
has violated the regulations of this Part. 

(2) A law enforcement officer may 
arrest any individual without a warrant 
if that officer has probable cause to - 
believe that person is violating the 
regulations contained in this Part in the 
officer's presence. 

(3) Any eligible Indian charged with a 
violation of the regulations of this Part 
may be admitted to bail in an amount 
set by the Court of Indian Offenses. The 
Court may release a prisoner on his or 
her own recognizance in an appropriate 
case. 

(d) Complaint procedures: Any person 
regulated under this Part may file a 
complaint, in writing, against a law 
enforcement officer. The Superintendent 
of the Northern California Agency shall, 
without unreasonable delay, conduct an 
investigation into any allegation of 
misconduct by a BIA law enforcement 
officer in carrying out the duties of that 
office. Upon completion of the 
investigation the Superintendent shall 
make available to the complainant, upon 
written request, the findings of the 
investigation. 


§ 250.15 Penalties. 

(a) Any eligible Indian who violates 
the time closure provisions, paragraphs 
(a), (b), or (c) of § 250.8, shall be subject 
to the following penalties: 

(1) 2st violation: A law enforcement 
officer who finds a net which is 
otherwise in conformance with these 
regulations shall remove the net from 
the water and place the net on the bank 
and seize any fish trapped in the net. 
The officer shall leave a notice on the 
net which sets forth the reason(s) the net 
was removed from the river and the 
amount of fish, if any, that was seized. 
The officer, without unreasonable delay, 
shall cause a certified letter to be mailed 
to the holder of the identification 
number of the net. Said letter shall set 
forth the right of that person to institute 
proceedings in the Court of Indian 
Offenses challenging the validity of the. 
alleged violation(s) and the seizure of 
any fish. If no proceeding is instituted 
within 15 days from receipt of the formal 


notice, that person shall be deemed to 
have waived his or her right to contest 
the validity of the alleged violation(s) 
and any fish seized shall then be 
disposed of by the Secretary or his/her 
representative. 

(2) 2nd violation: All fish seized shall 
be forfeited and the holder of the 
identification number on the net seized 
shall be subject to no more than a $300 
fine or three months in jail or suffer 
suspension of tribal fishing rights for 90 
days during the fishing season or 
forfeiture of fishing gear or any 
combinations of the above. 

(3) 3rd or subsequent violations: The 
eligible Indian fisher regulated under 
this Part shall suffer no more than $500 
fine or 6 months in jail or suffer 
suspension of tribal fishing rights for 120 


days during the fishing season or 


forfeiture of fishing gear or any 
combinations of the above. 

(b) Any eligible Indian fisher who 
violates § 250.7 or § 250.5(c) of this Part 
shall be subject to the following 
penalties: 

(1) 1st violation: Not more than $100 
fine or forfeiture of fish or fishing gear or 
thirty (30) days suspension of tribal 
fishing rights during the fishing season 
or any combination of the above. 

(2) 2nd violation: Not more than a 
$200 fine or forfeiture of fish or fishing 
gear or sixty (60) days suspension of 
tribal fishing rights during the fishing 
season or any combination of the above. 

(3) 3rd or subsequent violations: Not 
more than a $300 fine or forfeiture of fish 
or fishing gear or ninety (90) days 
suspension of tribal fishing rights during 
the fishing season or any combination of 
the above. 

(c) Any eligible Indian fisher who 
violates §§ 250.8(g), (h), (i), (j), (1), (m), 
(n), (0), or (p) shall be subject to the 
following penalties: 

(1) 1st violation: Not more than $100 
fine or 10 days in jail or forfeiture of fish 
or fishing gear or suffer 30 days 
suspension of tribal fishing rights during 
the fishing season or any combination of 
the above. 

(2) 2nd violation: Not more than a 
$200 fine or 15 days in jail or forfeiture 
of fish or fishing gear or suffer 60 days 
suspension of tribal fishing rights during 
the fishing season or any combination of 
the above. 

(3) 3rd or subsequent violations: Not 
more than $300 fine or 20 days in jail or 
forfeiture of fish or fishing gear or suffer 
90 days suspension of tribal fishing 
rights during the fishing season or any 
combination of the above. 

(d)(1) If an eligible Indian fischer fails 


to appear after being issued a citation 
pursuant to § 250.6{b)(2) and offer proof 
that he or she has an identification card, 
the Court of Indian Offenses may, on 
petition of the prosecutor, order 
suspension of the fisher’s fishing rights 
pending the presentation of the required 
proof. 

(2) If an eligible fisher violates § 250.6 
a second time, a penalty may be 
imposed of not more than sixty (60) days 
suspension of tribal fishing rights during 
the fall chinook run. 

(3) For a third or subsequent violation 
of § 250.6 the penalty may be not more 
than ninety (90) days suspension of 
tribal fishing rights during the fall 
chinook run. 

(e) Any eligible Indian regulated 
under this part who violates paragraph 
(e), (f), (g), or (t) of § 250.8 or § 250.9 
shall be fined not more than $500, 
sentenced to jail for a period of not to 
exceed six (6) months or have his or her 
tribal fishing rights suspended for not 
more than one hundred eighty days 
during the fall chinook runs. 

(f) Any eligible Indian regulated under 
this part who violates the prohibition 
against impeding boat and dock traffic 
contained in § 250.8{k) shall be fined not 
more than $25 or sentenced to perform 
no more than two (2) days community- 
service as directed by the Court of 
Indian Offenses. 

(g) Any eligible Indian who refuses to 
obey a lawful order of the Court of 
Indian Offenses shall be fined not more 
than $100 or suffer suspension of fishing 
rights for a period not to exceed sixty 
(60) days or any combination thereof. 

(h) Any eligible Indian who violates a 
lawful order of the Court of Indian 
Offenses suspending that person’s tribal 
fishing rights shall be fined not more 
than $200 or sentenced to jailfora 
period not to exceed thirty (30) days, or 
both. 

(i) Except as otherwise provided for in 
this part, for purposes of determining 
imposition of fines and sentences under 
this part, the number of prior violations 
shall include all violations occurring in 
the previous three (3) years. 


§ 250.16 Forceable assauit and impeding a 
law enforcement officer. 


Any person who forcibly assaults, 
resists, impedes, or interferes with a law 
enforcement officer engaged in the 
enforcement of the regulations of this 
part shall be prosecuted in the Federal 
courts under 18 U.S.C. 1111 and 1114. 
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§ 250.17 Hoopa Valley indian Reservation 
Court of Indian Offenses. 

The Hoopa Valley Indian Reservation 
Court of Indian Offenses established 
under 25 CFR Part 11 has jurisdiction 
which is limited to trying persons 
accused of violating these regulations 
and determining whether nets, or other 
fishing gear and fish are forfeited. 


§ 250.18 Execution of judgments pending 
appeal. 

Notwithstanding the provisions of 
§ 11.6 of this title, the judgment of the 
trial court is not automatically stayed 
upon the filing of an appeal. A judgment 
may be stayed only by the order of the 
trial court or the court of appeals. 
John W. Fritz, 
Acting Assistant Secretary—Indian Affairs. 


July 19, 1982. 
[FR Doc. 82-20552 Filed 7-28-82; 8:45 am] 
BILLING CODE 4310-02-M 
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DEPARTMENT OF EDUCATION 


Office of Elementary and Secondary 
Education 


34 CFR Parts 74, 76, 78, 200, and 201 


Chapter 1 of the Education 
Consolidation and Improvement Act of 
1981, Financial Assistance to Local 
Educational Agencies To Meet Special 
Educational Needs of Disadvantaged 
Children 


AGENCY: Office of Elementary and 
Secondary Education, Ed. 


ACTION: Final regulations. 


SUMMARY: Under Chapter 1 of the 
Education Consolidation and 
Improvement Act of 1981, the 
Department provides financial 
assistance to State and local 
educational agencies to meet the special 
educational needs of educationally 
deprived children on the basis of 
allocations calculated under Title I of 
the Elementary and Secondary 
Education Act of 1965. The Secretary 
issues regulations implementing that 
portion of Chapter 1 that provides 
financial assistance to local educational 
agencies to meet the special educational 
needs of educationally deprived 
children in attendance areas with high 
concentrations of children from low- 
income families. The Secretary proposes 
to issue separate regulations governing 
the Chapter 1 programs operated by 
State agencies. 

The Secretary also amends the 
regulations in 34 CFR Parts 74 and 76 
(the Education Department General 
Administrative Regulations (EDGAR)) to 
indicate that, with the exception of 34 
CFR 74.62, these regulations do not 
apply to Chapter 1 programs; amends 
the regulations in 34 CFR Part 78 (the 
regulations for the Education Appeal 
Board); and repeals 34 CFR Part 201 
(which contained regulations for Title I 
that will be replaced by the regulations 
for 34 CFR Part 200; proposed rules 
under 34 CFR Part 201 will be 
redesignated for the Chapter 1 Migrant 
Education Program (formerly Part 204)). 

Users of these regulations should be 
aware that the Secretary is issuing 
proposed regulations under 34 CFR Part 
204 which contain general provisions 
applicable to all agencies receiving 
Chapter 1 funds. The provisions in Part 
204, if published in final form as 
currently proposed, will supersede 
certain sections in these regulations. 


EFFECTIVE DATE: These regulations take 
effect on August 12, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Thomas W. Fagan, Director, Division 


of Grants, Policy, and Administration, 
Compensatory Education Programs, U.S. 
Department of Education, 400 Maryland 
Avenue, S.W., (Room 3636, ROB-3), 
Washington, D.C. 20202. Telephone: 
(202) 245-9877. : 


SUPPLEMENTARY INFORMATION: 
A. Overview of Chapter 1 


Chapter 1 of the Education 
Consolidation and Improvement Act of 
1981 (Chapter 1) was enacted as part of 
Subtitle D of Title V of the Omnibus 
Budget Reconciliation Act of 1981 (Pub. 
L. 97-35). Chapter 1 supersedes Title I of 
the Elementary and Secondary 
Education Act of 1965, as amended 
(Title I). The purpose of Chapter 1 is to 
continue to provide financial assistance 
to State and local educational agencies 
to meet the special educational needs of 
educationally deprived children, on the 
basis of allocations calculated under 
Title I, but to do so in a manner which 
will eliminate burdensome, unnecessary, 
and unproductive paperwork and free 
the schools of unnecessary Federal 
supervision, direction, and control. 

The programs authorized by Chapter 1 
provide financial assistance to— 

¢ Local educational agencies (LEAs) 
for projects designed to meet the special 
educational needs of educationally 
deprived children and children in local 
institutions for neglected or delinquent 
children; 

© State agencies for projects designed 
to meet the special educational needs of 
handicapped children; 

¢ State agencies for projects designed 
to meet the special educational needs of 
children in institutions for neglected or 
delinquent children, or in adult 
correctional institutions; 

* State educational agencies (SEAs) 
for projects designed to meet the special 
educational needs of migratory children 
of migratory agricultural workers or 
migratory fishermen; and 

© The Secretary of the Interior to meet 
the special educational needs of Indian 
children. 

These regulations apply only to that 
portion of Chapter 1 that provides 
financial assistance to LEAs. The 
Secretary proposes to issue separate 
regulations to govern the other Chapter 
1 programs. 


B. Overview of These Regulations 


These regulations relate to— 

¢ Applying for Chapter 1 Funds for 
Grants to Local Educational Agencies 
(Subpart A). 

¢ Allocation of Chapter 1 Funds for 
Grants to Local Educational Agencies 
(Subpart B). 

¢ Project Requirements (Subpart C). 
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¢ Fiscal Requirements (Subpart D). 

¢ Participation in Chapter 1 Programs 
of Educationally Deprived Children in 
Private Schools (Subpart E). 

© Due Process Procedures (Subpart F). 


C. Summary of Regulatory Provisions 


1. Applying for Chapter 1 Funds for 
Grants to Local Educational Agencies 


Subpart A contains definitions of 
several key terms and explains the 
procedures for applying for Chapter 1 
funds. As indicated in § 200.10, a State 
that wishes to receive Chapter 1 funds 
for LEA projects designed to meet the 
special educational needs of 
educationally deprived children must 
have on file with the Secretary 
assurances-that meet the requirements 
in Section 435 of the General! Education 
Provisions Act (GEPA) pertaining to 
fiscal control and fund accounting 
procedures. Sections 200.12-200.13 
describe the procedures for submission 
of an LEA's project application for 
approval by an SEA. Section 200.14 
provides that an SEA shall approve an 
LEA's application if that application 
meets the requirements in Section 556 of 
Chapter 1. Section 596(a) of Chapter 3 
makes applicable the parts of section 
436 of GEPA that require LEA 
assurances with respect to fiscal control 
and fund accounting. The Secretary has 
decided that an undue administrative 
burden would be placed on LEAs and 
SEAs were separate assurances on 
these items required for LEAs to receive 
Chapter 1 allocations for FY 1983. 
Accordingly, the Secretary has 
determined that an LEAs initial Chapter 
1 project application, once approved by 
the SEA, is deemed to meet the 
applicable provisions of section 436 of 
GEPA. For all succeeding Chapter 1 
applications, however, LEAs must 
submit the special assurances required 
by the applicable provisions in section 
436 of GEPA. 


2. Allocation of Chapter 1 Funds for 
Grants to Local Educational Agencies 


Subpart B describes the method of 
allocating Chapter 1 funds to LEAs for 
basic grants, special incentive grants, 
and concentration grants. Sections 
200.45-200.46 specify procedures for the 
reallocation, under certain 
circumstances, of Chapter 1 funds by 
SEAs and the Secretary. 


3. Project Requirements 


Although the Chapter 1 statute retains 
most of the basic project design 
characteristics found in Title I, it reflects 
the congressional intent to simplify the 
requirements. Subpart C contains the 
requirements that apply to the design 
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and operation of local Chapter 1 

projects. These requirements relate to— 
© Selection of attendance areas 

(§ 200.49). 


¢ Annual needs assessment (§ 200.50). 


¢ Sufficient size, scope, and quality of 
project (§ 200.51). 

¢ Prohibition against using Chapter 1 
funds to provide general aid (§ 200.52). 

¢ Consultation with parents and 
teachers (§ 200.53). 

¢ Evaluation (§ 200.54). 

¢ Allowable costs (§ 200.55). 

¢ Recordkeeping requirements 
(§ 200.56). 

¢ Audits and access to records 
(§ 200.56). 

¢ Compromise of audit claims 
($ 200.58). 

¢ SEA rulemaking and other 
responsibilities (§ 200.59). 

It should be emphasized that the 
provisions in Subpart C reflect the new 
flexibility provided by Chapter 1. For 
example, under § 200.53, an LEA is 
required to consult with parents and 
teachers of children being served, but is 
no longer required to have parent 
advisory councils. Although § 200.54 
requires an LEA to evaluate its Chapter 
1 project, it is not required to use any 
particular evaluation models. 


4. Fiscal Requirements 


Subpart D contains the fiscal 
requirements that apply to LEAs that 
receive Chapter 1 funds. The provisions 
in this subpart relate to— 

¢ Maintenance of effort (§ § 200.60~ 
200.61). 

¢ Supplement, not supplant (§ 200.62). 

¢ Comparability of services (§ 200.63). 

¢ Availability of funds (§ 200.64). 

Chapter 1 retains the underlying 
principles of equity that were reflected 
in the fiscal requirements of Title I. 
However, Chapter 1 has significantly 
streamlined and modified those 
requirements so as to reduce the burden 
on LEAs and provide greater flexibility 
in determining compliance. The final 
regulations reflect these changes. 

Under § 200.60, SEAs determine an 
LEA's compliance with the maintenance 
of effort requirement. Section 200.60(a) 
allows a ten percent leeway in meeting 
the maintenance of effort requirement 
by requiring that the LEA's fiscal effort 
for the preceding fiscal year be not less 
than 90 percent of that effort for the 
second preceding year. In addition, 

§ 200.61 permits an SEA, rather than the 
Secretary, to waive the maintenance of 
effort requirement for one fiscal year if 
the SEA determines that a waiver would 
be equitable due to exceptional or 
uncontrollable circumstances, such as a 
natural disaster or a precipitous and 
unforeseen decline in the financial 


resources of the LEA. The Conference 
Report indicates that Congress 
considers declining resources as a result 
of severe economic conditions, natural 
disaster, or similar circumstances as 
grounds for a waiver. However, the 
report also indicates that tax initiatives 
or referenda are not to be considered 
grounds for a waiver. 127 Cong. Rec. 
H5645 (daily ed. July 29, 1981). 

Section 200.62 provides that an LEA 
may use Chapter 1 funds only to 
supplement, and to. the extent practical, 


increase the level of funds that would, in 
the absence of Chapter 1 funds, be made 


available from non-Federal sources for 
the education of pupils participating in 
Chapter 1 projects, and in no case may 
Chapter 1 funds be used to supplant 
non-Federal funds. However, as 
indicated in § 200.62(b), in determining 
compliance with this supplement, not 
supplant requirement, an LEA may now 
exclude State and local funds expended 
for special programs designed to meet 
the educational needs of educationally 
deprived children, if those programs are 
consistent with the purposes of Chapter 
1. Section 200.62(c) specifically provides 
that an LEA shall not be required to 
provide Chapter 1 services outside the 
regular classroom or school program in 
order to demonstrate compliance with 
the supplement, not supplant 
requirement. 

Section 200.63 provides that State and 
locally funded services in project areas 
must be at least comparable to services 
in non-project areas. If all attendance 
areas are selected as project areas, 
State and locally funded services must 
be substantially comparable in eac 
project area. However, as indicated in 
§ 200.63(e), an LEA is deemed to have 
met the comparability requirement if it 
has filed with the SEA a written 
assurance that it has established: (1) A 
districtwide salary schedule; (2) a policy 
to ensure equivalence among schools in 
teachers, administrators, and auxiliary 
personnel; and (3) a policy to ensure 
equivalence among schools in the 
provision of curriculum materials and 
instructional supplies. Section 200.63(d) 
permits an LEA, in determining * 
compliance with the comparability 
requirement, to exclude State and local 
funds expended for special programs 
designed to meet the educational needs 
of educationally deprived children, if 
those programs are consistent with the 
purposes of Chapter 1. In addition, 

§ 200.63(c) provides that unpredictable 
changes in student enrollment or 
personnel assignments that occur after 
the beginning of a school year are not 
included as a factor in determining 
compliance with the comparability 
requirement. 
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5. Participation in Chapter 1 Programs 
of Educationally Deprived Children in 
Private Schools 


Chapter 1 makes extensive provision 
for the participation of educationally 
deprived children in private schools. 
Subpart E clarifies the following areas 
regarding the participation of these 
children: responsibility of LEAs to 
provide Chapter 1 services; factors used 
in determining equitable participation; 
use of public school employees on other 
than public school premises; and public 
supervision and control of funds and 
equipment. 


6. Due Process Procedures 


Subpart F contains specific 
procedures to afford due process 
protections to SEAs and LEAs 
concerning— 

e Bypass determinations under 
Section 557(b) of Chapter 1. 

¢ Final audit determinations. 

© Determinations to withhold funds. 

The bypass procedures in §§ 200.80- 
200.85 specify procedures for an affected 
SEA or LEA to challenge a 
determination by the Secretary to 
implement a bypass. 

Sections 200.90-200.103 provide SEAs 
with procedures for challenging adverse 
final audit determinations and decisions 
to withhold funds. Under these 
regulations, these proceedings will be 
conducted before the Education Appeal 
Board. However, proceedings regarding 
final audit determinations will be 
conducted in accordance with the 
practice and procedure of the Education 
Appeal Board whereas proceedings 
regarding the withholding of funds will 
be conducted in accordance with the 
provisions of the Administrative 
Procedure Act. 


D. Additional Guidance 


Consistent with the Administration’s 
efforts to reduce regulatory burden 
while increasing State and local 
flexibility, these regulations address a 
limited number of issues. As a result, 
these regulations do not prescribe 
specific methods for implementing each 
of the changes that Chapter 1 makes in 
previous Title I requirements (e.g., 
changes in requirements concerning 
comparability of services, selection of 
project areas, needs assessment, and 
parental involvement). To the extent 
feasible, the Secretary will give 
deference to an SEA's interpretation of a 
Chapter 1 requirement if that 
interpretation is not inconsistent with 
the Chapter 1 statute, legislative history 
and regulations. 

Although the Secretary chooses not to 
impose any additional regulatory 
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requirements concerning Chapter 1 
program design, the Secretary is aware 
that many State and local officials have 
requested guidance regarding 
implementation of Chapter 1 programs. 
As a result, the Secretary is preparing a 
final document designed to provide 
further nonregulatory guidance to assist 
State and local officials in implementing 
Chapter 1. This guidance will be binding 
on all officials of the Department. It will 
not be binding, however, on SEAs or 
LEAs. It will clearly indicate that State 
and local officials are free to develop— 
indeed, are encouraged to develop— 
alternative approaches that may be 
more in keeping with their particular 
needs and circumstances. 


E. Application of Other Statutes and 
Regulations 


1. Recipients of funds under Chapter 1 
are recipients of Federal financial 
assistance and therefore must comply 
with Federal civil rights laws generally 
applicable to recipients of Federal 
financial assistance. Consequently, 
those statutes, as well as the regulations 
that implement them, apply to Chapter 1 
programs. The applicable civil rights 
regulations are found in 34 CFR Parts 
100, 104, and 106. Although regulations 
implementing the Age Discrimination 
Act of 1975 have not yet been published, 
recipients of Chapter 1 funds must 
comply with the provisions of that Act. 

2. Section 412(b) of GEPA (the 
“Tydings Amendment”) which allows 
SEAs and LEAs to “carry over” Chapter 
1 funds—that is, to use them either in 
the fiscal year for which the funds were 
appropriated or in the succeeding fiscal 
year—applies to Chapter 1. 

As described in section 596 of the 
Education Consolidation and 
Improvement Act of 1981, sections 434, 
435, and 436 of GEPA relating to State 
monitoring and State and local general 
applications do not apply to Chapter 1 
programs except to the extent that they 
relate to fiscal control and fund 
accounting procedures (including the 
title to property acquired with Federal 
funds). The provision in section 434 of 
GEPA which applies to Chapter 1 is in 
paragraph (a)(2) pertaining to the 
Secretary’s discretionary authority to 
request a plan on audits. The Secretary 
is considering the issuance of an 
amendment to 34 CFR 74.62 addressing 
the requirement of an audit plan in 
section 434(a)(2) of GEPA. This 
amendment would apply to Chapter 1 as 
well as other education programs. 

Section 435 of GEPA applies to 
Chapter 1 only with respect to 
paragraphs (b)(2) and (b)(5), which 
pertain to two assurances concerning 
fiscal control and fund accounting 


procedures. Section 436 of GEPA applies 
to Chapter 1 with regard to similar 
assurances in paragraphs (b)(2) and 
(b)(3). 

Except for the sections indicated in 
the preceding paragraphs, it has been 
determined that the provisions in GEPA 
do not apply to programs under Chapter 
1 


3. Sections 1741 (distribution of block 
grant funds), 1742 (reports on the 
proposed use of funds and public 
hearings), 1743 (transition provisions), 
and 1745 (State audit requirements) of 
the Omnibus Budget Reconciliation Act 
of 1981 do not apply to Chapter 1. 
However, Section 1744 regarding access 
to records by the Comptroller General 
does apply, and its provisions have been 
incorporated in § 200.57 of this part. 

4. These regulations indicate that 
EDGAR, with the exception noted in 
paragraph 5 below, does not apply to 
programs under Chapter 1. In particular, 
the provisions in 34 CFR Part 74, which 
incorporates OMB Circulars A-21, A-87, 
A-102, and A-110, and 34 CFR Part 76, 
which deals with State-administered 
programs, do not apply. Instead, States 
may apply equivalent procedures of 
their own for financial management and 
control of their programs. However, 
States continuing to comply with the 
provisions in 34 CFR Part 74 will be 
considered to be in compliance with the 
fiscal control and fund accounting 
procedures required by Sections 435 and 
436 of GEPA that apply to Chapter 1. 
This document includes an amendment 
to EDGAR to implement this policy. In 
addition, as indicated in § 200.3(e) of 
these regulations, the definitions in 34 
CFR Part 77 (definitions in EDGAR that 
apply generally to education programs) 
do not apply to Chapter 1 programs. 

5. 34 CFR Part 74.62 related to non- 
Federal audits applies to Chapter 1. This 
section incorporates the audit 
requirements contained in Attachment P 
to OMB Circular A-102. 


Public Participation 


During the 60-day comment period, 
over 300 letters containing more than 
1200 individual comments were 
received. Comments were also received 
in the course of briefing sessions 
conducted by the Department for State 
and local officials. A summary of 
significant comments and responses to 
them are contained in the appendix to 
these regulations. The appendix will not 
be codified in the Code of Federal 
Regulations. 

The Department has carefully 
considered all comments received and 
has made changes warranted by the 
comments. The appendix summarizes 
these changes. 
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Executive Order 12291 


These regulations have been reviewed 
by the Department in accordance with 
Executive Order 12291 and are classified 
as non-major because they do not meet 
the criteria for major regulations 
established in the Order. 


Regulatory Flexibility Act 


The Secretary certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. 

To the extent that these regulations 
affect States and State agencies they 
will not have an impact on small 
agencies because States and State 
agencies are not considered small 
entities under the Regulatory Flexibility 
Act. 

These regulations will also affect all 
small LEAs receiving Federal financial 
assistance under Chapter 1. However, 
the regulations will not have a 
significant economic impact on the small 
LEAs affected because they do not 
impose excessive regulatory burdens or 
require unnecessary Federal 
supervision. 

The regulations impose minimal 
requirements to ensure the proper 
allocation and expenditure of program 
funds. Wherever possible, SEAs will 
have maximum authority and 
responsibility for supervising the LEAs 
and administering the program. Program 
funds may be used for LEA 
administrative expenses. For these 
reasons, the regulations will not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects 
34 CFR Part 76 


Grant programs—education, Grants 
administration, Intergovernment 
relation, State administered programs. 


34 CFR Part 78 


Administrative practice and 
procedure, Grant programs—education, 
Grants administration. 


34 CFR Part 200 


Education; Education of 
disadvantaged, Elementary and 
secondary education, Grant programs— 
education, Juvenile delinquency, 
Neglected, Private schools, State- 
administered programs. 


Citation of Legal Authority « 


A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive - 
provision of the regulations. 
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Dated: July 19, 1982. 
T. H. Bell, 
Secretary of Education. 
(Catalog of Federal Domestic Assistance No. 
84-010, Educationally Deprived Children— 
Local Educational Agencies and No. 84-012, 
Educationally Deprived Children—State 
Administration) 


The Secretary amends Title 34 of the 
Code of Federal Regulations to read as 
follows: 

1. Part 200 is revised to read as 
follows: 


PART 200—FINANCIAL ASSISTANCE 
TO LOCAL EDUCATIONAL AGENCIES 
TO MEET SPECIAL EDUCATIONAL 
NEEDS OF DISADVANTAGED 
CHILDREN 


Subpart A—Applying for Chapter 1 Funds 
for Grants to Local Educational Agencies 


General 


Sec. 

200.1 Purpose. 

200.2 Applicability of regulations in this 
part. 

200.3 Definitions. 

200.4 Acronyms that are frequently used. 

200.5 Amount of funds available for Chapter 
1 grants. 

200.6-200.9 [Reserved] 


Application Procedure 


200.10 State assurances. 

200.11 Payments for State administration. 

200.12 LEAs that may receive Chapter 1 
funds. 

200.13 Submission of LEA project 
applications to the SEA. 

200.14 SEA approval of applications. 

200.15-200.19 [Reserved] 


Subpart B—Allocation of Chapter 1 Funds 
for Grants to Local Educational Agencies 


Basic Grants 


200.20 Eligibility of LEAs for basic grants. 

200.21 Determination by the Secretary of 
basic grants. 

200.22 Allocation of county aggregate 
amounts by SEAs. 

200.23 Exceptions to county aggregate 
amounts 

200.24-200.29 [Reserved] 


Special Incentive Grants 


200.30 Eligibility for special incentive 
grants. 

200.31 Amount of special incentive grants. 

200.32 Method of making special incentive 
grants. 

200.33 Use of special incentive grant funds. 

200.34-200.39 [Reserved] 


Concentration Grants 


200.40 States to receive concentration grant 
funds. 

200.41 Determinations of State and county 
concentration grants. 

200.42 Determinations of LEA allocations. 

200.43 Method of awarding concentration 
grant funds. 

200.44 Use of concentration grant funds. 


Reallocation 
Sec. 
200.45 Reallocation of Chapter 1 funds by 


SEAs. 

200.46 Reallocation of Chapter 1 funds by 
the Secretary. 

200.47-200.48 [Reserved] 


Subpart C—Project Requirements 


200.49 Selection of attendance areas. 

200.50 Annual needs assessment. 

200.51 Sufficient size, scope, and quality of 
project. 

200.52 Prohibition against using Chapter 1 
funds to provide general aid. 

200.53 Consultation with parents and 
teachers. 

200.54 Evaluation. 

200.55 Allowable costs. 

200.56 Recordkeeping requirements. 

200.57 Audits and access to records, 

200.58 Compromise of audit claims. 

200.59 SEA rulemaking and other 
responsibilities. 


Subpart D—Fiscal Requirements 


200.60 Maintenance of effort. 

200.61 Waiver of the maintenance of effort 
requirement. 

200.62 Supplement, not supplant. 

200.63 Comparability of services. 

200.64 Availability of funds. 

200.65-200.69 [Reserved] 


Subpart E—Participation in Chapter 1 
Programs of Educationally Deprived 
Children in Private Schools 


200.70 Responsibility of LEAs. 

200.71 Factors used in determining equitable 
participation. 

200.72 Funds not to benefit a private school. 

200.73 Use of public school employees. 

200.74 Equipment and supplies. 

200.75 Construction. 

200.76-200.79 [Reserved] 


Subpart F—Due Process Procedures 


Procedures for Bypass 


200.80 Bypass—General. 

200.81 Notice by the Secretary. 

200.82 Bypass procedures. 

200.83 Appointment and functions of a 
hearing officer. 

200.84 Hearing procedures. 

200.85 Post hearing procedures. 

200.86-200.89 [Reserved] 


Other Due Process Procedures 


200.90 General. 

200.91 Jurisdiction. 

200.92 Definitions. 

200.93 Eligibility for review. 

200.94 Written notice, 

200.95 Filing an application for review of a 
final audit determination or a 
withholding hearing. 

200.96 Review of the written notice. 

200.97 Acceptance of the application. 

200.98 Rejection of the application. 

200.99 Intervention. 

200.100 Practice and procedure. 

200.101 The Panel's decision. 

200.102 Opportunity to comment on the 
Panel's decision. 

200.103 The Secretary's decision. 

Authority: Secs. 552-558, 591-596 of Pub. L. 

97-35, 95 Stat. 464-469, 480-482 (20 U.S.C. 
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Sec. 
3801-3807, 3871-3876), unless otherwise 
noted. 


Subpart A—Applying for Chapter 1 
Funds for Grants to Local Educational 
Agencies 

General 

$200.1 Purpose. 

Under Chapter 1 of the Education 
Consolidation and Improvement Act of 
1981 (Chapter 1), the Secretary provides 
financial assistance to local educational 
agencies (LEAs) for projects designed to 
meet the special educational needs of— 

(a) Educationally deprived children 
selected in accordance with Section 556 
of Chapter 1; and 

(b) Children in local institutions for 
neglected or delinquent children. 


(Sec. 552, 20 U.S.C. 3801; Sec. 555, 20 U.S.C. 
3804; Sec. 556, 20 U.S.C. 3805 


§ 200.2 Applicability of regulations in this 
part. 

(a) The regulations in this part apply 
to projects for which the Secretary 
provides financial assistance to LEAs 
under Chapter 1. 

(b) The regulations do not apply to 
Chapter 1 projects operated by State 
agencies of handicapped children, 
neglected or delinquent children, or 
migratory children of migratory 
agricultural workers or migratory 
fishermen. 


(Secs. 552-558, 20 U.S.C. 3801-3807) 


§ 200.3 Definitions. 


(a) The definitions in Section 595 of 
the Education Consolidation and 
Improvement Act of 1981 apply to the 
programs covered by this part. 

(b) In addition to the definitions 
referred to in paragraph (a), the 
following definitions apply to this part: 

“Attendance area” means, in relation 
to a particular public school, the 
geographical area in which the children 
who are normally served by that school 
reside. However, if a child's school 
attendance area cannot be determined 
on a geographical basis, the child is 
considered to be in the school 
attendance area of the school to which 
the child is assigned or would be 
assigned if the child were not attending 
a private school or another public school 
on a voluntary basis. 

“Chapter 1” means Chapter 1 of the 
Education Consolidation and 
Improvement Act of 1981. 

“Children” means persons— 

(1) Up to age 21 who are entitled to a 
free public education not above grade 
12; or 

(2) Who are of perschool age. 
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“Educationally deprived children” 
means children whose educational 
attainment is below the level that is 
appropriate for children of their age. 

“Fiscal year” means the Federal fiscal 
year—a period beginning on October 1 
and ending on the following September 
30—or another twelve-month period 
normally used by the State educational 
agency (SEA) for recordkeeping. 

“Institution for delinquent children” 
means, as determined by the SEA, a 
public or private residential facility that 
is operated for the care of children who 
have been determined to be delinquent 
or in need of supervision. 

“Institution for neglected children” 
means, as determined by the SEA, a 
public or private residential facility— 
other than a foster home—that is 
operated for the care of children who 
have been committed to the institution— 
or voluntarily placed in the institution 
under applicable State law—because of 
the abandonment by, neglect by, or 
death of parents. 

“Preschool children” means children 
who are— 

(1) Below the age and grade level at 
which the LEA provides free public 
education; and 

(2) Of the age or grade level at which 
they can benefit from an organized 
instructional program provided in a 
school or instructional setting. 

“Private,” as applied to an agency, 
organization, or institution, means that it 
is not under Federal or public 
supervision or control. 

“Project area” means an attendance 
area in which a high concentration of 
children from low-income families 
reside, and that is selected by an LEA 
under Section 556(b) of Chapter 1, 
without regard to the locality of the 
project itself, as an area from which 
children are to be selected to participate 
in a Chapter 1 project. 

“Public,” as applied to an agency, 
organization, or institution, means under 
the administrative supervision or control 
of a government other than the Federal 
Government. 

“Title I" means Title I of the 
Elementary and Secondary Education 
Act of 1965, as amended. 

(c) Additional definitions pertaining to 
the due process procedures in §§ 200.90- 
200.103 are contained in § 200.92. 

(d) Any term used in the provisions of 
Title I referenced in Section 554 of 
Chapter 1 and not defined in Section 595 
of Chapter 1 has the same meaning as 
that term was given in Title I. 

(e) The definitions in 34 CFR Part 77 
(definitions in EDGAR that apply 
generally to education programs) do not 
apply to programs covered by this part. 


2 


(Secs. 552-558; 20 U.S.C. 3801-3807; Sec. 595, 
20 U.S.C. 3875) 


§ 200.4 Acronyms that are frequently 
used. 

The following acronyms are used 
frequently in this part: 

“LEA” stands for local educational 
agency. 

“SEA” stands for State educational 
agency. 
(Secs. 552-558, 20 U.S.C. 3801-3807; Sec. 595, 
20 U.S.C. 3875) 


§ 200.5 Amount of funds available for 
Chapter 1 grants. 

(a) Grants to SEAs. The Secretary 
annually notifies an SEA of the amount 
of funds the SEA is eligible to receive 
for the next fiscal year for— 

(1) Allocation to LEAs under 
paragraph (b) of this section; and 

(2) State administration of Chapter 1 
programs, 

(b) Grants to LEAs. The SEA, on the 
basis of county allocations provided by 
the Secretary or, if necessary, on the 
basis of other data, shall annually— 

(1) Determine, in accordance with 
§ § 200.21-200.23, 200.31, and 200.42, the 
amount of Chapter 1 funds that each 
LEA is eligible to receive under this part 
for the next fiscal year; and 

(2) Notify each LEA of the amount 
determined under paragraph (b)(1) of 
this section. 


(Sec: 554, 20 U.S.C. 3803) 
§§ 200.6-200.9 [Reserved] 
Application Procedure 


§ 200.10 State assurances. 

(a) A State that wishes to receive 
Chapter 1 funds for LEA projects 
designed to meet the special educational 
needs of educationally deprived 
children shall file with the Secretary 
assurances that meet the requirements 
in section 435(b)(2) and (b)(5) of the 
General Education Provisions Act 
(GEPA) relating to fiscal control and 
fund accounting procedures. 

(b) When an SEA files the assurances 
required in paragraph (a) of this section, 
the assurances will remain in effect for 
the duration of the SEA's participation 
in Chapter 1. 


(Sec. 596({a), 20 U.S.C. 3876(a)) 


§ 200.11 Payments for State 
administration. 

The Secretary pays each State an 
amount to be spent by it for the proper 
and efficient performance of its duties 
under Chapter 1, provided that the 
amount paid by the Secretary for any 
fiscal year does not exceed the limits 
imposed by section 554 (b) and (d) of 
Chapter 1. 
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(Sec. 554(b), 20 U.S.C. 3803(b); Sec. 554{d), 20 
U.S.C. 3803(d)) 


§ 200.12 LEAs that may receive Chapter 1 
funds. 

An LEA that is eligible to receive 
funds for a fiscal year may receive those 
funds through a grant from the SEA, if 
the LEA has on file with the SEA a 
Chapter 1 project application that— 

(a) Describes the projects to be 
conducted with the Chapter 1 funds; and 

(b) Has been approved by the SEA. 


(Sec. 556, 20 U.S.C. 3805) 


§ 200.13 Submission of LEA project 
applications to the SEA. 

(a) Frequency of submission. An LEA 
shall submit to the SEA an application 
for a Chapter 1 project to be conducted 
during a period of not more than three 
fiscal years, including the first fiscal 
year for which a grant is made under 
that application. 

(b) Contents of the application. The 
LEA’s Chapter 1 project application 
must include— 

(1) A description of the Chapter 1 
project to be conducted; 

(2) The assurances required under 
section 556(b) of Chapter 1; and 

(3) The assurances required by section 
436 (b)(2) and (b)(3) of GEPA. 

(c) Annual undating of information in 
the Chapter 1 application. An LEA shall 
annually update its Chapter 1 project 
application by submitting to its SEA— 

(1) Data showing that the LEA has 
maintained its fiscal effort as required 
by section 558(a) of Chapter 1; and 

(2) A budget for the expenditure of 
Chapter 1 funds. 

(d) Further updating of information in 
the application. When there are 
substantial changes in the number or 
needs of the children to be served or the 
services to be provided, the LEA shall 
submit a description of those changes to 
the SEA. 


(Sec. 556, 20 U.S.C. 3805) 


§ 200.14 SEA approval of applications. 


(a) Standards for approval. An SEA 
shall approve an LEA's application for 
Chapter 1 funds, if that application 
meets the requirements in Section 556 of 
Chapter 1. 

(b) Effect of SEA approval. SEA 
approval of an application under 
paragraph (a) of this section does not 
relieve the LEA of its responsibility to 
comply with all applicable requirements. 


(Sec. 556. 20 U.S.C. 3805) 
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§§ 200.15-200.19 [Reserved] 


Subpart B—Allocation of Chapter 1 
Funds for Grants to Local Educational 
Agencies 


Basic Grants 
§ 200.20 Eligibility of LEAs for basic 
grants. 


(a) Each LEA in a State—other than 
Guam, American Samoa, the Virgin 
Islands, the Northern Mariana Islands, 
and the Trust Territory of the Pacific 
Islands—is eligible for a basic Chapter 1 
grant for a fiscal year if— 

(1) The Secretary determines, on the 
basis of satisfactory available data, that 
there are at least 10 children counted 
under Section 111(c) of Title I (Children 
to be counted) in the school district of 
the LEA; or 

(2) The Secretary does not have 
available satisfactory data on a school 
district basis, but the school district 
served by the LEA is located, in whole 
or in part, in a county in which the ~ 
Secretary determines there are at least 
10 children counted under Section 111{c) 
of Title. I. 

(b) The Secretary allocates funds 
appropriated for basic Chapter 1 grants 
among Guam, American Samoa, the 
Virgin Islands, the Northern Mariana 
Islands, and the Trust Territory of the 
Pacific Islands on the basis of their 
respective needs for Chapter 1 funds, 
and to the Secretary of the Interior for 
programs for Indian children. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.21 Determination by the Secretary 
of basic grants. 

(a) If satisfactory census data by LEA 
are available from the Department of 
Commerce, the Secretary determines the 
amount of the basic Chapter 1 grant that 
each LEA in a State—other than Guam, 
American Samoa, the Virgin Islands, the 
Northern Mariana Islands, and the Trust 
Territory of the Pacific Islands—is 
eligible to receive for a fiscal year under 
the method in sections 111(a)(2)(A) 
(relating to amounts when data are 
available) and 111(c) of Title L. 

(b)(1) If satisfactory census data by 
LEA are not available from the 
Department of Commerce, the Secretary 
determines the county aggregate amount 
of basic Chapter 1 grant funds that all 
LEAs in a county are eligible to receive 
under the method in sections 
111(a)(2)(B) (relating to amounts when 
data by LEA are not available) and 
111(c) of Title I. 

(2) The county aggregate amount 
referred to in paragraph (b)(1) of this 
section includes an amount based on the 
number of children aged 5 through 17 
who—under the criteria in section 


111(c)(2)(B) of Title I (relating to 
determining numbers of children)—are 
living in institutions for neglected or 
delinquent children, or being supported 
in foster homes with public funds, but 
who are not counted under Subpart 3 of 
Part B of Title I (Programs for neglected 
or delinquent children operated by State 
agencies) for purposes of a grant to a 
State agency. 

(c) If the amount appropriated for 
basic grants for any fiscal year exceeds 
the amount appropriated for basic 
grants in fiscal year 1979, the 
Secretary—under section 111(a)(3)(D) of 
Title I (relating to allocating amounts 
over the amounts available for fiscal 
year 1979)—allocates an amount equal 
to one-half of the excess amount to 
SEAs on the basis of data from the 1975 
Survey of Income and Education 
conducted by the Bureau of the Census. 

(d) If the funds appropriated by 
Congress for any fiscal year are not 
sufficient to pay the full amount that all 
LEAs are eligible to receive under basic 
Chapter 1 grants, the Secretary ratably 
reduces, using the procedures in section 
193 of Title I (Adjustments where 
necessitated by appropriations), the 
amount available to each LEA or 
county. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.22 Allocation of county aggregate 
amounts by SEAs. 

Except as provided in § 200.23, an 
SEA shall allocate the county aggregate 
amounts, determined by the Secretary 
under § 200.21, by using the following 
procedures: 

(a) Allocations based on children in 
local institutions for neglected or 
delinquent children. (1) Except as 
provided in paragraphs (a)(2), (a)(3), and 
(a)(4) of this section, the SEA shall first 
allocate to a particular LEA that portion, 
if any, of the county aggregate amount 
that is based— 

(i) On the number of children, aged 5 
through 17, in the LEA's district who 
resided in a local institution for 
neglected or delinquent children—and 
were not counted under Subpart 3 of 
Part B of Title I (Programs for neglected 
or delinquent children operated by State 
agencies)—for at least 30 consecutive 
days, at least one of which was in the 
month of October of the preceding fiscal 
year; or 

(ii) On the most recent reliable data 
available at the time of the 
determination, if the data referred to in 
paragraph (a)(1)(i) of this section are not 
available before January of the calendar 
year in which the Secretary's 
determination under § 200.21 is made. 

(2) If the SEA determines that the LEA 
is unable or unwilling to provide for the 


special educational needs of the 
children referred to in paragraph (a)({1) 
of this section, the SEA shall— 

(i) Reduce the LEA’s allocation by the 
amount that is based on children in local 
institutions for neglected or delinquent 
children; and 

(ii) Assign that portion of the LEA’s 
grant to— 

(A) The SEA if the SEA assumes 
educational responsibility for those 
children; or 

(B) Another State or local public 
agency if that agency agrees to assume 
educational responsibility for those 
children. 

(3) If no public agency is willing to 
assume educational responsibility for 
the children referred to in paragraph 
(a)(1) of this section, the SEA may not 
reallocate that portion of the LEA's 
grant that is based on children in local 
institutions for neglected or delinquent 
children to any other agency. 

(4) If a local institution for neglected 
or delinquent children closes and the 
children are transferred to an institution 
in the school district of another LEA, the 
SEA shall adjust the allocations of the 
two LEAs to reflect that transfer. 

(b) Allocations based on the 
distribution of children from low-income 
families. (1) General rule. After 
following the procedures in paragraph 
(a) of this section, the SEA shall allocate 
the remaining county aggregate amount 
to LEAs in the county on the basis of the 
best available data on the number of 
children from low-income families in the 
school districts of those LEAs. 

(2) Special circumstances. The SEA 
shall adjust the allocations that it makes 
under paragraph (b)(1) of this section to 
reflect the following special 
circumstances: 

(i) LEAs in more than one county. If a 
school district of an LEA overlaps a 
county boundary, the SEA shall make, 
on a proportionate basis, a separate 
allocation to that LEA from the county 
aggregate amount for each county in 
which that district is located provided 
the aggregate number of children in the 
LEA is 10 or more. 

(ii) LEAs serving children from 
another LEA. If an LEA serves a 
substantial number of children from the 
school district of another LEA or serves 
different children within the same 
geographical area as another LEA, the 
SEA may adjust the allocations of those 
LEAs, among them, in a manner that it 
determines will best carry out the 
purposes of Chapter 1. 

(iii) Changes in LEAs. If an LEA's 
school district is merged or 
consolidated, or a portion of the district 
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is transferred to another LEA, the SEA 
may— 

(A) Adjust the allocations of those 
LEAs to reflect the number of children 
from low-income families for whom 
each remaining LEA is providing a free 
public education; or 

(B) Permit an LEA that submitted a 
previously approved project application 
to carry out the approved project, by 
itself or in cooperation with another 
LEA, during the remainder of the fiscal 

ear. 
: (3) Minimum allocation. The SEA is 
not required to allocate to an LEA a 
basic grant of Chapter 1 funds generated 
by fewer than 10 children. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.23 Exceptions to county aggregate 
amounts. 

In any State in which a large number 
of LEAs overlap county boundaries, the 
SEA may make allocations of basic 
grants and special incentive grants 
directly to LEAs without regard to 
counties, if such allocations were made 
during fiscal year 1982, except that— 

(a) Precisely the same factors are to 
be used to determine the amount as 
were used to compute the county 
aggregate amount under § 200.21(b); and 

(b) An LEA dissatisfied with the 
determination is to be afforded an 
opportunity for a hearing on the matter 
by the SEA. 


(Sec. 558(e), 20 U.S.C. 3807(e)) 
§§ 200.24-200.29 [Reserved] 
Special Incentive Grants 


§ 200.30 Eligibility for special incentive 
grants. 

(a) An LEA that is eligible to receive a 
basic Chapter 1 grant for any fiscal year 
shall be entitled to an additional grant 
under Section 116 of Title I (relating to 
special incentive grants) if the LEA is 
located in a State that has in effect for 
that fiscal year a State program that 
meets the requirements in section 131(c) 
of Title I (which describes certain State 
and local compensatory education 
programs that are similar to Title I) and 
section 116(a)(2)(B) of Title I (relating to 
the percentage of State funds expended 
in low-income areas). 

(b)(1) An SEA that desires to have its 
LEAs be eligible to receive an additional 
grant shall develop a system for 
determining the eligibility data required 
by section 116(b)(4) of Title I and the 
amount of State funds expended under 
the State program referred to in 
paragraph (a) of this section. 

(2) Upon request, the SEA shall submit 
to the Secretary information on the 
system developed in paragraph (b)(1) of 
this section. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.31 Amount of special incentive 
grants. 

The amount of special incentive 
grants which the LEAs in a State will 
receive for any fiscal year is determined 
under the procedures in section 116 (b) 
and (c) of Title I. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.32 Method of making special 
incentive grants. 

The Secretary includes that amount of 
special incentive grant funds that a 
State will receive during a particular 
fiscal year in the amount of Chapter 1 
funds paid to that State for that fiscal 
year. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.33 Use of special incentive grant 
funds. 

An LEA that receives special 
incentive grant funds shall use those 
funds to carry out activities described in 
the approved project application for 
Chapter 1 funds that the LEA submits to 
the SEA under § 200.13. 


(Sec. 554, 20 U.S.C. 3803) 
§§ 200.34-200.39 [Reserved] 
Concentration Grants 


§ 200.40 States to receive concentration 
grant funds. 

A State—other than Guam, American 
Samoa, the Virgin Islands, the Northern 
Mariana Islands, and the Trust Territory 
of the Pacific Islands—that is eligible for 
a grant under Chapter 1 for any fiscal 
year receives concentration grant funds 
from the amount of concentration grant 
funds available for that fiscal year. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.41 Determinations of State and 
county concentration grants. 

(a) The Secretary determines the 
amount of concentration grant funds 
that each county and State is eligible to 
receive by using the procedures in 
section 117 of Title I (relating to the 
amount of the concentration grant). 

(b) Each State that receives 
concentration grant funds receives at 
least one-quarter of one percent of the 
total concentration grant funds available 
for the fiscal year. 

(1) A county that meets the statutory 
eligibility criteria and is located in a 
State that receives the minimum 
allocation of concentration grant funds 
is allocated the same proportion of the 
total concentration grant allocation as 
an eligible county that is located in a 
State that receives more than the 
minimum allocation. After each county 
has been allocated its proportionate 
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share, the Secretary allocates to the 
SEA any concentration grant funds that 
remain unallocated. 

(2) If no county in a State that 
receives the minimum allocation of 
concentration grant funds meets the 
statutory eligibility criteria, the 
Secretary allocates the total amount of 
the minimum allocation of concentration 
grant funds to the SEA. 

(3) The SEAs that receive the 
minimum allocation of concentration 
grant funds may distribute the amount 
that has been allocated to the SEA 
under (b) (1) and (2) of this section— 

(i) Among only those counties that 
receive basic grants and have high 
concentrations of children from low- 
income families. The SEA shall use the 
best available data on the current 
distribution of children from low-income 
families for selecting these counties; or 

(ii) Among all counties in the State 
that receive basic grant funds based on 
the total number of children counted in 
each county for purposes of the basic 
grant statutory formula under the 
criteria in section 111(c) of Title I. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.42 Determinations of LEA 
allocations. 

(a) The SEA shall distribute 
concentration grant funds among the 
LEAs in each county that receives those 
funds in accordance with § 200.41, on 
the basis of the current distribution 
within each of those counties of children 
aged 5 through 17. In making this 
distribution, the SEA shall use either of 
the following procedures, as applicable: 

(1) Each LEA in which 20 percent or 
more of the children are counted as 
being from low-income families under 
the Chapter 1 basic grant formula 
receives a portion of the county’s 
concentration grant allocation based on 
the number of children counted under 
the basic grant formula. 

(2) Each LEA in which less than 20 
percent of the children are counted as 
being from low-income families under 
the basic grant formula receives a 
portion of the county’s concentration 
grant allocation based on (A) the 
number of children counted under the 
Chapter 1 basic grant formula multiplied — 
by (B) a fraction in which the numerator 
is the percentage of children in the LEA 
that are counted under the basic grant 
formula and the denominator is 20. 


(Sec. 554, 20 U.S.C. 3803) 
§ 200.43 Method of awarding 
concentration grant funds. 


The Secretary includes the amount of 
concentration grant funds that a State is 
entitled to receive during a particular 
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fiscal year in the amount of Chapter 1 
funds paid to that State for that fiscal 
year. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.44 Use of concentration grant funds. 


An LEA that receives concentration 
grant funds shall use those funds to 
carry out activities that are described in 
an approved project application for 
Chapter 1 funds that the LEA submits to 
the SEA under § 200.13. 


(Sec. 554, 20 U.S.C. 3803) 
Reallocation - 


§ 200.45 Reallocation of Chapter 1 funds 
by SEAs. 

(a) During each fiscal year, an SEA 
shall— 

(1) Determine which, if any, LEAs 
have received allocations of Chapter 1 
funds that exceed the amount required 
to— 

(i) Operate their Chapter 1 projects 
effectively during the current fiscal year; 
and 

(ii) Provide a prudent and justifiable 
reserve of Chapter 1 funds for operating 
their Chapter 1 projects effectively 
during the next fiscal year; and 

(2) Notify each LEA identified under 
paragraph (a)(1) of this section of— 

(i) The amount of that LEA’s Chapter 1 
funds that the SEA is considering 
reallocating to other LEAs under 
paragraph (b) of this section; and 

(ii) The opportunity for that LEA to 
amend its Chapter 1 application to 
include approvable proposals for use of 
the excess funds. 

(b)(1) If the LEA fails to amend 
properly its Chapter 1 application in 
response to the opportunity provided 
under paragraph (a) of this section, the 
SEA shall reallocate the excess Chapter 
1 funds to LEAs that have the greatest 
need for such funds for the purpose of, 
where appropriate, redressing inequities 
inherent in, or mitigating hardships 
caused by, the application of the 
allocation provisions in Section 111(a) of 
Title I as a result of factors like 
population shifts and changing economic 
circumstances. 

(2) The SEA shall notify the Secretary 
of those reallocations. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.46 Reallocation of Chapter 1 funds 
by the Secretary. 

If excess amounts of Chapter 1 funds 
remain after an SEA has completed the 
process in § 200.45, the Secretary 
distributes those excess funds among 
other States on the basis of need. 


(Sec. 554, 20 U.S.C. 3803) 


§ 200.47-200.48 [Reserved] 


Subpart C—Project Requirements 


§ 200.49 Selection of attendance areas. 

An LEA that receives Chapter 1 funds 
shall operate Chapter 1 projects that 
are— 

(a) Conducted in attendance areas of 
the LEA having the highest 
concentrations of low-income children; 

(b) Located in all attendance areas of 
the LEA if the LEA has a uniformly high 
concentration of low-income children; or 

(c) Designed to utilize part of the 
Chapter 1 funds for services that 
promise to provide significant help for 
all educationally deprived, low-income 
children served by the LEA. 


(Sec. 556(b)(1), 20 U.S.C. 3805(b)(1)) 


§ 200.50 Annual needs assessment. 


An LEA that receives Chapter 1 funds 
shall base its Chapter 1 project on an 
annual assessment of educational needs 
that— 

(a) Identifies educationally deprived 
children in all eligible attendance areas, 
including educationally deprived 
children in private schools; 

(b) Permits the selection of those 
educationally deprived children in the 
greatest need of special assistance; and 

(c) Determines the educational needs 
of the children selected to participate 
with sufficient specificity to ensure 
concentration on those needs. 


(Sec. 556(b)(2); 20 U.S.C. 3805(b)(2)) 


§ 200.51 Sufficient size, scope, and quality 
of project. 

An LEA that receives Chapter 1 funds 
shall use those funds for a project that is 
of sufficient size, scope, and quality to 
give reasonable promise of substantial 
progress toward meeting the special 
educational needs of the children being 
served. 


(Sec. 556(b)(3), 20 U.S.C. 3805(b)(3)) 


§ 200.52 Prohibition against using Chapter 
1 funds to provide general aid. 

An LEA may use Chapter 1 funds only 
for projects that are designed and 
implemented to meet the special 
educational needs of educationally 
deprived children, identified in 
accordance with Section 556(b)(2) of 
Chapter 1, and who are included in an 
application for assistance approved by 
the SEA. 

(Sec. 552, 20 U.S.C. 3801; Sec. 555(c), 20 U.S.C. 
3804(c); Sec. 556(b)(2), 20 U.S.C. 3805(b)(2)) 


§ 200.53 Consultation with parents and 
teachers. 

(a) An LEA that receives Chapter 1 
funds shall design and implement its 
Chapter 1 project in consultation with 


parents and teachers of the children 
being served, including parents and 
teachers of children in private schools. 
(b) To meet the consultation 
requirement in paragraph (a) of this 
section, an LEA may, but is not required 
to, establish and use parent advisory 
councils. 
(Sec. 556(b){3), 20 U.S.C. 3805(b){3); 127 Cong. 
Rec. H5645 (daily ed. July 29, 1981)) 


§ 200.54 Evaluation. 


An LEA that receives Chapter 1 funds 
shall, at least once every three years, 
evaluate its Chapter 1 project in terms of 
its effectiveness in achieving the goals 
set for it. This evaluation must include— 

(a) Objective measurements of 
educational achievement in basic skills; 
and 

(b) A determination of whether 
improved performance is sustained over 
a period of more than one year. 


(Sec. 556(b)(4), 20 U.S.C. 3805{b)(4)) 


§ 200.55 Allowable costs. 


(a) An LEA may use Chapter 1 funds 
only to meet the costs of project 
activities that— 

(1) Are designed to meet the special 
educational needs of educationally 
deprived children identified under 
section 556(b)(2) of Chapter 1; 

(2) Are included in an application 
approved by an SEA under § 200.14; and 

(3) Comply with all applicable 
Chapter 1 requirements, including the 
assurances required under section 
556(b) of Chapter 1. 

(b) The project activities.referred to in 
paragraph (a) of this section may 
include the activities in section 555(c) of 
Chapter 1. 


(Sec. 555(c), 20 U.S.C. 3804(c)) 


§ 200.56 Recordkeeping requirements. 


(a) An SEA or LEA that receives 
Chapter 1 funds shall use fiscal control 
and fund accounting procedures that 
will ensure proper disbursement of and 
accounting for Chapter 1 funds. 

(b) The SEA or LEA shall keep— 

(1) Records of the amount and 
disposition of all Chapter 1 funds, 
including records that show the share of 
the cost provided from non-Chapter 1 
sources; 

(2) Other records that are needed to 
facilitate an effective audit of the 
Chapter 1 project and that show 
compliance with Chapter 1 
requirements; and 

(3) Evaluation data collected under 
§ 220.54. 

(c) All records required under this 
section must be retained— 
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(1) For three years after the close of 
the fiscal year in which the funds were 
spent; 

(2) Until all pending audits or reviews 
concerning the Chapter 1 project have 
been completed; and 

(3) Until all findings and 
recommendations arising out of any 
audits or reviews concerning the 
Chapter 1 project have been finally 
resolved. 

(Sec. 555(d); 20 U.S.C. 3804(d); Sec. 556(b); 20 
U.S.C. 3805(b); Sec. 591(a), 20 U.S.C. 3871(a); 
Sec. 596(a), 20 U.S.C. 3876(a)) 


§ 200.57 Audits and access to records. 

(a) Federal responsibilities. (1) For the 
purpose of evaluating and reviewing the 
use of Chapter 1 funds— 

(i) The Inspector General of the 
Department, authorized Department 
officials, and the Comptroller General 
shall have access to any books, 
accounts, records, correspondence, or 
other documents that— 

(A) Are related to programs assisted 
with Chapter 1 funds; and 

(B) Are in the possession, custody, or 
control of SEAs or LEAs; and 

(ii) The Inspector General of the 
Department and the Comptroller 
General are authorized to conduct 
audits. 

(2) An SEA shall repay to the 
Department the amount of Chapter 1 
funds determined by the audit not to 
have been spent in accordance with 
applicable law. 

(b) State and local responsibilities. (1) 
Any State or local government that 
receives Chapter 1 funds shall comply 
with the audit requirements in 34 CFR 
Part 74.62. 

(2)(i) An LEA shall repay to the SEA 
the amount of Chapter 1 funds 
determined by the State not to have 
been spent in accordance with 
applicable law. 

(ii) If the SEA recovers funds under 
paragraph (2)(i) of this section during 
the period in which the misspent 
Chapter 1 funds are still available for 
obligation under the terms of section 
412(b) of GEPA (relating to the 
availability of appropriations), the SEA 
shall treat the recovered funds as 
Chapter 1 funds and— 

(A) Reallocate those funds to eligible 
LEAs—other than the agency that was 
found to have misspent funds—under 
the procedures in § 200.45; or 

(B) Return the funds for proper use to 
the LEA from which they were received. 

(iii) If the Chapter 1 funds that an SEA 
recovers under paragraph (2)(i) of this 
section are no longer available for 
obligation under the terms of section 
412(b) of GEPA, the SEA. shall return 
those funds to the Department. 


(Sec. 1744, 31 U.S.C. 1243 note; Secs. 3, 4, and 
6 of the Inspector General Act of 1978, Pub. L. 
95-452 (5 U.S.C. App.); Sec. 202 of the 
Intergovernmental Cooperation Act of 1968; 
Pub. L. 90-577 (42 U.S.C. 4212); Sec. 434(a}(2) 
of GEPA, 20 U.S.C. 1232c(a)(2)) 


§ 200.58 Compromise of audit ciaims. 

In deciding whether to compromise 
audit claims, or in recommending 
possible compromises tathe Department 
of Justice, the Secretary may take into 
account— 

(a) The cost of collecting the claim; 

(b) The probability of the claim being 
upheld; 

(c) The nature of the violation 
involved; 

(d) Whether the practices of the SEA 
or LEA that resulted in the audit finding 
have been corrected; 

(e) Whether the SEA or LEA is in all 
other respects in compliance with 
Chapter 1; and 

(f) The extent to which the SEA or 
LEA agrees to use non-Federal funds to 
supplement Chapter 1 programs. 

(Sec. 555(d), 20 U.S.C. 3804(d); Federal Claims 
Collection Act, 31 U.S.C. 951 et seq.; 4 CFR 
Part 103) 


§ 200.59 SEA rulemaking and other 
responsibilities. 

(a) General responsibilities of an 
SEA. An SEA is responsible for ensuring 
that its LEAs comply with all applicable 
statutory and regulatory provisions 
pertaining to Chapter 1. 

(b) SEA rulemaking. To carry out its 
responsibilities, an SEA may, in 
accordance with State law, adopt rules, 
regulations, procedures, guidelines, and 
criteria regarding the use of Chapter 1 
funds, provided that those rules, 
regulations, procedures, guidelines, and 
criteria do not conflict with the 
provisions of— 

(1) Chapter 1; 

(2) The regulations in this part; or 

(3) Other applicable Federal statutes 
and regulations. 


(Sec. 556, 20 U.S.C. 3805; Sec. 591, 20 U.S.C, 
3871) 


Subpart D—Fiscal Requirements 


§ 200.60 Maintenance of effort. 

(a) Basic standard. (1) Except as 
provided in § 200.61, an LEA may 
receive its allocation of funds under 
Chapter 1 for any fiscal year only if the 
SEA finds that either the combined 
fiscal effort per student or the aggregate 
expenditures of State and local funds 
with respect to the provision of free 
public education in the LEA for the 
preceding fiscal year was not less than 
90 percent of the combined fiscal effort 
per student or the aggregate 
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expenditures for the second preceding 
fiscal year. 

(2) Meaning of “preceding fiscal 
year.” For purposes of determining 
maintenance of effort, “preceding fiscal 
year” means the Federal fiscal year or 


* the 12-month fiscal period most 


commonly used in a State for official 
reporting purposes prior to the beginning 
of the Federal fiscal year for which 
funds are available. 


Example: For funds first made available on 
July 1, 1982, if a State is using the Federal 
fiscal year, the “preceding fiscal year” is 
Federal fiscal year 1981 (which began on 
October 1, 1980). If a State is using a fiscal 
year that begins on July 1, 1982, the 
“preceding fiscal year” is the 12-month fiscal 
period ending on June 30, 1981. 


(b) Failure to maintain effort. (1) If an 
LEA fails to maintain effort and a 
waiver under § 200.61 is not appropriate, 
the SEA shall reduce the LEA’s 
allocation of funds under Chapter 1 in 
the exact proportion to which the LEA 
fails to meet 90 percent of both the 
combined fiscal effort per student and 
aggregate expenditures (using the 
measure most favorable to the LEA) for 
the second preceding fiscal year. 

(2) In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year in which the 
LEA failed to maintain effort, the SEA 
may consider the LEA's fiscal effort for 
the second preceding fiscal year to be 
no less than 90 percent of the combined 
fiscal effort per student or aggregate 
expenditures (using the measure most 
favorable to the LEA) for the third 
preceding fiscal year. 


Example: In fiscal year 1983, an LEA fails 
to maintain effort because its fiscal effort in 
1981 is less than 90 percent of its fiscal effort 
in 1980; then, in the following fiscal year 
(1984), the LEA's fiscal effort in the second 
preceding year (1981) could be considered to 
be no less than 90 percent of its fiscal effort 
in the third preceding fiscal year (1980). 


(Sec. 558(a), 20 U.S.C. 3807(a)) 


§ 200.61 Waiver of the maintenance of 
effort requirement. 

(a)(1) An SEA may waive, for one 
fiscal year only, the maintenance of 
effort requirement in § 200.60 if the SEA 
determines that a waiver would be 
equitable due to exceptional or 
uncontrollable circumstances. These 
circumstances include— 

(i) A natural disaster; 

(ii) A precipitous and unforeseen 
decline in the financial resources of the 
LEA; or 

(iii) Other exceptional or 
uncontrollable circumstances. 
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(2) An SEA may not consider tax 
initiatives or referenda to be exceptional 
or uncontrollable circumstances. 

(b)(1) If the SEA grants a waiver 
under paragraph (a) of this section, the 
SEA shall not reduce the amount of 
Chapter 1 funds the LEA is otherwise 
entitled to receive. 

(2) In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year for which the 
’ waiver was granted, the SEA may 
consider the LEA's fiscal effort for the 
second preceding fiscal year to be no 
less than 90 percent of the combined 
fiscal effort per student or aggregate 
expenditures (using the measure most 
favorable to the LEA) for the third 
preceding fiscal year. 

Example: An LEA secures a waiver 
because its fiscal effort in the preceding fiscal 
year (1981) is less than 90 percent of its fiscal 
effort in the second preceding fiscal year 
(1980) due to exceptional or uncontrollable 
circumstances; then, in the following fiscal 
year, the LEA's fiscal effort in the second 
preceding fiscal year (1981) could be 
considered to be no less than 90 percent of its 
fiscal effort in the third preceding fiscal year 
(1980). 

(Sec. 558(a)(3), 29 U.S.C. 3807(a)(3); 127 Cong. 
Rec. H5645 (daily ed. July 29, 1981)) 


§ 200.62 Supplement, not supplant. 

(a) Except as provided in pargraph (b) 
of this section, an LEA may use Chapter 
1 funds only to supplement and, to the 
extent practical, increase the level of 
non-Federal funds that would, in the 
absence of Chapter 1 funds, be made 
available for the education of pupils 
participating in Chapter 1 projects, and 
in no case may Chapter 1 funds be used 
to supplant those non-Federal funds. 

(b) An LEA may exclude, for the 
purpose of determining compliance with 
the supplement, not supplant 
requirement in paragraph (a) of this 
section, State and local funds spent in 
carrying out special programs to meet 
the special educational needs of 
educationally deprived children, if those 
programs are consistent with the 
purposes of Chapter 1. 

(c) In order to demonstrate 
compliance with the supplement, not 
supplant requirement in paragraph (a) of 
this section, and LEA shall not be 
required to provide Chapter 1 services 
outside the regular classroom or school 
program. 

(Sec. 558(b), 20 U.S.C. 3807(b); Sec. 558(d), 20 
U.S.C. 3807(d)) 


§ 200.63 Comparability of services. 

(a) Except as provided in paragraphs 
(b), (c), and (d) of this section, an LEA 
may receive Chapter 1 funds only if it 
uses State and local funds to provide 
services in project areas that, taken as a 


whole, are at least comparable to 
services being provided in school 
attendance areas that are not receiving 
Chapter 1 funds. 

(b) Except as provided in paragraphs 
(c) and (d) of this section, if an LEA 
selects all its school attendance areas as 
project areas, the LEA may receive 
Chapter 1 funds only if it uses State and 
local funds to provide services that, 
taken as a whole, are substantially 
comparable in each project area. 

(c) Unpredictable changes in student 
enrollment or personnel assignments 
that occur after the beginning of a 
school year shall not be included as a 
factor in determining compliance with 
the comparability of services 
requirements in paragraphs (a) and (b) 
of this section. 

(d) An LEA may exclude, for the 
purpose of determining compliance with 
the comparability requirements in 
paragraphs (a) and (b) of this section, 
State and local funds spent in carrying 
out special programs to meet the 
educational needs of educationally 
deprived children, if those programs are 
consistent with the purposes of Chapter 
1, 

(e) An LEA shall be deemed to have 
met the comparability requirements in 
paragraphs (a) and (b) of this section if 
it has filed with the SEA a written 
assurance that it has established— 

(1) A districtwide salary schedule; 

(2) A policy to ensure equivalence 
among schools in teachers, 
administrators, and auxiliary personnel; 
and 

(3) A policy to ensure equivalence 
among schools in the provision of 
curriculum materials and instructional 
supplies. 

(Sec. 558(c), 20 U.S.C. 3807(c); Sec. 558(d); 20 
U.S.C. 3807(d)) 


§ 200.64 Availability of funds. 

(a) An SEA or LEA may obligate funds 
during the fiscal year for which the 
funds were appropriated and during the 
succeeding fiscal year. 

(b) The SEA or LEA shall return to the 
Department any funds not obligated by 
the end of the succeeding fiscal year. 

(c)(1) Chapter 1 funds are obligated 
when an SEA or LEA— 

(i) Commits funds, according to State 
law or practice, to the support of 
specific programmatic or administrative 
activities; and 

(ii) Identifies Chapter 1 funds 
allocated for a particular fiscal year as 
supporting those specific programmatic 
or administrative activities. 

(2) For purposes of this section, the 
SEA's distribution of funds to LEAs is 
not the obligation of those funds. 
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(Sec. 596, 20 U.S.C. 3876; Sec. 412(b) of GEPA, 
20 U.S.C. 1225(b)) 


§§ 200.65-200.69 [Reserved] 


Subpart E—Participation in Chapter 1 
Programs of Educationally Deprived 
Children in Private Schools 


§ 200.70 Responsibility of LEAs. 


(a)(1) In consultation with private 
school officials, an LEA shall provide 
educationally deprived children residing 
in a project area of the LEA who are 
enrolled in private elementary and 
secondary schools with special 
educational services and arrangements 
as will assure participation on an 
equitable basis of those children in 
accordance with the requirements in 
§ § 200.70-200.75 and Section 557(a) of 
Chapter 1. 

(2) If the LEA decides to serve 
educationally deprived, low-income 
children under section 556(b)(1)(C) of 
Chapter 1, the LEA shall also provide 
Chapter 1 services to educationally 
deprived, low-income children in private 
schools as will assure participation on 
an equitable basis of those children in 
accordance with the requirements in 
§§ 200.70-200.75 and section 557(a) of 
Chapter 1. 

(b) The LEA shall provide the 
opportunity to participate in a manner 
that is consistent with the number and 
special educational needs of the 
educationally deprived children in 
private schools. 

(c) The LEA shall exercise 
administrative direction and control 
over Chapter 1 funds and property that 
benefit educationally deprived children 
in private schools. 

(d)(1) Provision of services to children 
enrolled in private schools must be 
provided by employees of a public 
agency or through contract by the public 
agency with a person, an association, 
agency or corporation who or which, in 
the provision of those services, is 
independent of the private school and of 
any religious organizations. 

(2) This employment or contract must 
be under the control and supervision of 
the public agency. 

(e) In its application for Chapter 1 
funds, the LEA shall make provision for 
services to educationally deprived 
children attending private elementary 
and secondary schools. 


(Sec. 555, 20 U.S.C. 3804; Sec. 556(b)(5), 20 
U.S.C. 3805(b)(5); Sec. 557(a), 20 U.S.C. 
3806(a); Sec. 591(a), 20 U.S.C. 3871(a); Sec. 
596(a), 20 U.S.C. 3876(a)) 
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§ 200.71 Factors used in determining 
equitable participation. 

(a) Equal expenditures. Expenditures 
for educational services and 
arrangements for educationally deprived 
children in private schools must be 
equal (taking into account the number of 
children to be served and the special 
educational needs of such children) to 
expenditures for children enrolled in the 
public schools of the LEA. 

(b) Services on an equitable basis. 
The Chapter 1 services that an LEA 
provides for educationally deprived 
children in private schools must be 
equitable (in relation to the services 
provided to public school children) and 
must be of sufficient size, scope, and 
quality to give reasonable promise of 
substantial progress toward meeting the 
special educational needs of the private 
school children to be served. 

(Sec. 557(a), 20 U.S.C. 3806(a); Sec. 556(b)(3), 
20 U.S.C. 3805(b}{3)) 


§ 200.72 Funds not to benefit a private 
school. 

(a) An LEA shall use Chapter 1 funds 
to provide services that supplement the 
level of services that would, in the 
absence of Chapter 1 services, be 
available to children in a private school. 

(b) An LEA shall use Chapter 1 funds 
to meet the special educational needs of 
children in private schools, but not for— 

(1) The needs of a private school; or 

(2) The general needs of the children 
in a private school. 


(Sec. 557(a), 20 U.S.C. 3806(a)) 


§ 200.73 Use of public school employees. 


An LEA may use Chapter 1 funds to 
make public employees available in 
other than public facilities— 

(a) To the extent necessary to provide 
equitable Chapter 1 services designed 
for children in a private school; and 

(b) If those services are not normally 
provided by the private school. 


(Sec. 557({a), 20 U.S.C. 3806(a)) 


§ 200.74 Equipment and supplies. 


(a) To meet the requirements of 
Section 557(a) of Chapter 1, a public 
agency must keep title to and exercise 
continuing administrative control of all 
equipment and supplies that the LEA 
acquires with Chapter 1 funds. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the program. 

(c) The public agency shall ensure that 
the equipment or supplies placed in a 
private school— 

“) Are used for Chapter 1 purposes; 
an 


(2) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency shall remove 
equipment or supplies from a private 
school if— 

(1) The equipment or supplies are no 
longer needed for Chapter 1 purposes; or 

(2) Removal is necessary to avoid use 
of the equipment or supplies for other 
than Chapter 1 purposes. 

(e) For the purpose of this section, the 
term “public agency” includes the LEA. 
(Sec. 557(a), 20 U.S.C. 3806(a); Sec. 596(a), 20 
U.S.C. 3876{a)) 


§ 200.75 Construction. 

No Chapter 1 funds may be used for 
repairs, minor remodeling, or 
construction of private school facilities. 


(Sec. 557{a)}, 20 U.S.C. 3806(a)) 

§ 200.76-200.79 [Reserved] 

Subpart F—Due Process Procedures 
Procedures for Bypass 


§ 200.80 Bypass—General. 

(a) The Secretary inplements a 
bypass if an LEA— 

(1) Is prohibited by law home 
providing Chapter 1 services for private 
school children on an equitable basis; or 

(2) Has substantially failed to provide 
for the participation on an equitable 
basis of educationally deprived children 
enrolled in private elementary and 
secondary schools. 

(b) If the Secretary implements a 
bypass, the Secretary waives the LEA's 
responsibility for providing Chapter 1 
services for private school children and 
‘arranges to provide the required 
services. Normally, the Secretary hires a 
contractor to provide the Chapter 1 
services for private school children 
under a bypass.The Secretary deducts 
the cost of these services, including any 
administrative costs, from the 
appropriate allocations of Chapter 1 
funds provided to the affected LEA and 
SEA. In arranging for these services, the 
Secretary consults with appropriate 
public and private school officials. 


(Sec. 557(b), 20 U.S.C. 3806(b)) 


§ 200.81 Notice by the Secretary. 

(a) Before taking any final action to 
implement a bypass, the Secretary 
provides the affected LEA and SEA with 
written notice. 

(b) In the written notice, the 
Secretary— 

(1) States the reasons for the proposed 
bypass in sufficient detail to allow the 
LEA and SEA to respond; 

(2) Cites the requirement that is the 
basis for the alleged failure to comply; 
and 
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(3) Advises the LEA and SEA that 
they have at least 45 days from receipt 
of the written notice to submit written 
objections to the proposed bypass and 
may request in writing the opportunity 
for a hearing to show cause why the 
bypass should not be implemented. 

(c) The Secretary sends the notice to 
the LEA and the SEA by certified mail 
with return receipt requested. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3806(b)(4)(A)) 


§ 200.82 Bypass procedures. 


Sections 200.83-200.85 contain the 
procedures that the Secretary uses in 
conducting a show cause hearing. These 
procedures may be modified by the 
hearing officer if all parties agree it is 
appropriate to modify them for a 
particular case. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3806(b)(4)(A)) 


§ 200.83 Appointment and functions of a 
hearing officer. 

(a) If an LEA or SEA requests a show 
cause hearing, the Secretary appoints a 
hearing officer and notifies appropriate 
representatives of the affected private 
school children that they may 
participate in the hearing. 

(b) The hearing officer has no 
authority to require or conduct 
discovery, or to rule on the validity of 
any statute or regulation. 

(c) The hearing officer notifies the 
LEA, SEA, and representatives of the 
private school children of the time and 
place of the hearing. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3806(b)(4)(A)) 


§ 200.84 Hearing procedures. 

(a) At the hearing, a transcript is 
taken. The LEA, SEA, and 
representatives of the private school 
children each may be represented by 
legal counsel, and each may submit oral 
or written evidence and arguments at 
the hearing. 

(b) Within ten days after the hearing, 
the hearing officer indicates that a 
decision will be issued on the basis of 
the existing record, or requests further 
information from the LEA, SEA, 
representatives of the private school 
children, or Department of Education 
officials. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3806(b)(4)(A)) 


§ 200.85 Post hearing procedures. 


(a) Within 120 days after the hearing 
record is closed, the hearing officer 
issues a written decision on whether the 
proposed bypass should be 
implemented. The hearing officer sends 
copies of the decision to the LEA, SEA, 
representatives of the private school 
children, and the Secretary. 
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(b) The LEA, SEA, and 
representatives of the private school 
children each may submit written 
comments on the decision to the 
Secretary within 30 days from the 
receipt of the hearing officer's decision. 

(c) The Secretary may adopt, reverse, 
or modify the hearing officer’s decision. 


(Sec. 557(b)(4)(A), 20 U.S.C. 3806(b)(4)(A)) 
§§ 200.86-200.89 [Reserved] 
Other Due Process Procedures 


§ 200.90 General. 

Sections 200.91-200.103 contain rules 
for the conduct of— 

(a) Proceedings for the review of final 
audit determinations arising under 
Chapter 1; and 

(b) Withholding hearings arising 
under Chapter 1. 

(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


§ 200.91 Jurisdiction. 

The Secretary designates the 
Education Appeal Board to hear 
proceedings for the review of final audit 
determinations and withholding 
hearings under Chapter 1. 

(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872; Sec. 451(a)(4) of GEPA, 20 U.S.C. 
1234(a)(4)) 


§ 200.92 Definitions. 

For the purposes of §§ 200.90-200.103, 
the following definitions apply: 

“Appellant” means an SEA that 
requests— 

(a) A review of a final audit 
determination; or 

(b) A withholding hearing. 

“Authorized Department official” 
means— 

(a) The Secretary; or 

(b) A person employed by the 
Department who has been designated to 
act under the Secretary’s authority. 

“Board” means the Education Appeal 
Board of the Department. 

“Board Chairperson” means the Board 
member designated by the Secretary to 
serve as administrative officer of the 

Board. 

' “Final audit determination” means a 
written notice issued by an authorized 
Department official disallowing 
expenditures made by a recipient under 
Chapter 1. 

“Hearing” means any review 
proceeding conducted by the Board. 

“Panel” means an Education Appeal 
Board Panel consisting of at least three 
members of the Board designated by the 
Board Chairperson to sit in any case. 

“Panel Chairperson” means the 
person designated by the Board 
Chairperson to serve as the presiding 
officer of a Panel. 


“Party” means— 

(a) The recipient requesting or 
appearing at a hearing under these 
regulations; 

(b) The authorized Department official 
who issued the final audit determination 
being appealed or the notice of an intent 
to withhold funds; or 

(c) Any person, group, or agency that 
files an acceptable application to 
intervene. 

“Recipient” means the named party or 
entity that initially received Federal 
funds under Chapter 1. 

“Withholding” means stopping 
payment of Federal funds under Chapter 
1 to a recipient and stopping the 
recipient's authority to charge costs 
under Chapter 1 for the period of time 
the recipient is in violation of a 
requirement. 


(Sec. 555(d), 20 U.S.C. 3804(d)) 


§ 200.93 Eligibility for review. 

Review under these regulations is 
available to a recipient that receives a 
written notice from an authorized 
Department official of— 

(a) A final audit determination; or 

(b) An intent to withhold funds. 


(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


§ 200.94 Written notice. 

(a) Written notice of a final audit 
determination. 

(1) An authorized Department official 
issues a written notice of a final audit 
determination to a recipient in 
connection with Chapter 1. 

(2) In the written notice, the 
authorized Department official— 

(i) Lists the disallowed expenditures 
made by the recipient; 

(ii) Indicates the reasons for the final 
audit determination in sufficient detail 
to allow the recipient to respond; 

(iii) Cites the requirements that are 
the basis for the alleged failure to 
comply; and 

(iv) Advises the recipient that it must 
repay the disallowed expenditures to 
the Department or, within 30 calendar 
days of its receipt of the written notice, 
request a review by the Board of the 
final audit determination. 

(3) The authorized Department official 
sends the written notice to the recipient 
by certified mail with return recipient 
requested. 

(b) Written notice of an intent to 
withhold. (1) An authorized Department 
official issues a written notice to a 
recipient under Chapter 1 of an intent to 
withhold funds. 

(2) In the written notice, the 
authorized Department official— 

(i) Indicates the reasons why the 
recipient failed to comply substantially 
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with a requirement that applies to the 
funds; 

(ii) Cites the requirement that is the 
basis for the alleged failure to comply; 
and 

(iii) Advises the recipient that it may, 
within 30 calendar days of its receipt of 
the written notice, request a hearing 
before the Board. 

(3) The authorized Department official 
sends the written notice to the recipient 
by certified mail with return receipt 
requested. 

(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


§ 200.95 Filing an application for review of 
a final audit determination or a withholding 
hearing. 

(a) An appellant seeking review of a 
final audit determination or a 
withholding hearing shall file a written 
application with the Board Chairperson 
no later than 30 calendar days after the 
date it receives written notice. 

(b) In the application, the appellant 
shall attach a copy of the written notice 
and shall, to the satisfaction of the 
Board Chairperson— 

(1) Identify the issues and facts in 
dispute; and 

(2) State the appellant's position, 
together with the pertinent facts and 
reasons supporting that position. 


(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


§ 200.96 Review of the written notice. 

(a) The Board Chairperson reviews 
the written notice of the final audit 
determination or the intent to withhold 
funds after an application is received 
under § 200.95 to ensure that the written 
notice meets the applicable 
requirements in § 200.94. 

(b) If the Board Chairperson decides 
that the written notice does not meet the 
applicable requirements in § 200.94, the 
Board Chairperson— 

(1) Returns the determination to the 
official who issued it so that the 
determination may be properly 
modified; and 

(2) Notifies the recipient of that 
decision. 

(c) If the official makes the 
appropriate modifications and the 
recipient wishes to pursue its appeal to 
the Board, the recipient shall amend its 
application within 30 calendar days of 
the date it receives the modification. 


(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 
§ 200.97 Acceptance of the application. 


If the appellant files an application 
that meets the requirements of § 200.95, 
the Board Chairperson— 
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(a) Issues, within 45 days of receiving 
the application, a notice of the 
acceptance of the application to the 
appellant and the authorized 
Department official who issued the 
written notice; 

(b) Publishes a notice of acceptance of 
the application in the Federal Register 
prior to the scheduling of initial 
proceedings; 

(c) Refers the appeal to a Panel: 

(d) Arranges for the scheduling of 
initial proceedings; and 

(e) Forwards to the Panel and parties 
an initial hearing record that includes— 

(1) The written notice; 

(2) The appellant's application; and 

(3) Other relevant documents, such as 
audit reports. 

(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


§ 200.98 Rejection of the application. 

(a) If the Board Chairperson 
determines that an application does not 
satisfy the requirements of § 200.95, the 
Board Chairperson, within 45 days of 
receiving the application, returns the 
application to the appellant, together 
with the reasons for the rejection, by 
certified mail with return receipt 
requested. 

(b) The appellant has 20 calendar 
days after the date it receives the notice 
of rejection to file an acceptable 
application. 

(c) If an application is rejected twice, 
the Department may take appropriate 
administrative action to— 

(1) Collect the expenditures 
disallowed in the final audit 
determination; or 

(2) Withhold funds. 

(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


§ 200.99 Intervention. 

(a) A person, group, or agency with an 
interest in and having relevant 
information about a case before the 
Board may file with the Board 
Chairperson an application to intervene. 

(b) The application to intervene shall 
contain— 

(1) A statement of the applicant's 
interest; and 

(2) A summary of the relevant 
information. 

(c)(1) If the application is filed before 
a case is assigned to a Panel, the Board 
Chairperson decides whether approval 
of the application to intervene will aid 
the Panel in its disposition of the case. 

(2) If the application is filed after the 
Board Chairperson has assigned the 
case to a Panel, the Panel decides 
whether approval of the application to 
intervene will aid the Panel in its 
disposition of the case. 


(d) The Board Chairperson notifies the 


applicant seeking to intervene and the 
other parties of the approval or 
disapproval of the application to 
intervene. 

(e) If an application to intervene is 
approved, the intervenor becomes a 
party to the proceedings. 

(f) If an application to intervene is 
disapproved, the applicant may submit 
to the Board Chairperson an amended 
application to intervene. 

(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


§ 200.100 Practice and procedure. 

(a) Practice and procedure before the 
Board in a proceeding for review of a 
final audit determination are governed 
by the rules in Subpart E of 34 CFR Part 
78 


(b) Practice and procedure before the 
Board in a withholding hearing are 
governed by the procedures in the 
Administrative Procedure Act, 5 U.S.C. 
554 and 556. 

(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


§ 200.101 The Panel’s decision. 


(a) The Panel issues a decision, based 
on the record as a whole, in an appeal 
from a final audit determination, or an 
intent to withhold funds, within 180 
days after receiving the parties’ final 
submissions, unless the Board 
Chairperson, for good cause shown, 
grants the Panel an extension of this 
deadline. 

(b) The Board Chairperson submits 
the Panel’s decision to the Secretary and 
sends a copy to each party by certified 
mail with return receipt requested. 

(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 582, 20 
U.S.C. 3872) 


§ 200.102 Opportunity to comment on the 
Panel’s decision. 

(a) Initial comments and 
recommendations. Each party has the 
opportunity to file comments and 
recommendations on the Panel's 
decision with the Board Chairperson 
within 30 calendar days of the date the 
party receives the Panel's decision. 

(b) Responsive comments and 
recommendations. The Board 
Chairperson sends a copy of a party’s 
initial comments and recommendations 
to each of the other parties by certified 
mail with return receipt requested. Each 
party may file responsive comments and 
recommendations with the Board 
Chairperson within 15 days of the date 
the party receives the initial comments 
and recommendations. 

(c) The Board Chairperson forwards 
the parties’ initial and responsive 
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comments on the Panel’s decision to the 
Secretary. 
(Sec. 555(d), 20 U.S.C. 3804{d); Sec. 592, 20 
U.S.C. 3872) 
§ 200.103 The Secretary’s decision. 

(a) The Panel's decision becomes the 


’ final decision of the Secretary 90 


calendar days after the date the 
recipient receives the Panel's decision 
unless the Secretary, based on the 
record, modifies or sets aside the Panel's 
decision. 

(b) If the Secretary modifies or sets 
aside the Panel's decision within the 90 
—_ the Secretary issues a decision 

at— 

(1) Includes a statement of the reasons 
for this action; and 

(2) Becomes the Secretary’s final 
decision 60 calendar days after it is 
issued. 

(c) The Board Chairperson sends a 
copy of the Secretary's final decision 
and statement of reasons, or a notice 
that the Panel’s decision has become the 
Secretary's final decision, to the Panel 
and to each party. 

(d) The final decision of the Secretary 
is the final decision of the Department. 
(Sec. 555(d), 20 U.S.C. 3804(d); Sec. 592, 20 
U.S.C. 3872) 


PART 74—ADMINISTRATION OF 
GRANTS 


2. Section 74.4 is amended by revising 
paragraph (a) to read as follows: 


$74.4 Applicability of this part. 


(a) General. Except where 
inconsistent with Federal statutes, 
regulations, or other terms of a grant, 
this part applies to all ED grants. 
However, with the exception of 34 CFR 
74.62, which applies to Chapter 1, this 
part does not apply to the programs 
authorized under Chapter 1 and 
Subchapters A-C of Chapter 2 of the 
Education Consolidation and 
Improvement Act of 1981. Further, 
unless expressly made applicable by 
ED, this part does not apply when the 
grantee is a Federal agency, foreign 
government or organization, 
international organization such as the 
United Nations, for profit organization, 
or individual. 


* * + *. * 


PART 76—STATE-ADMINISTERED 
PROGRAMS 


3. Section 76.1 is amended by adding a 
new paragraph (c) to read as follows: 


§ 76.1 Programs to which Part 76 applies. 
* * * +. 7 
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(c) The regulations in Part 76 do not 
apply to the programs authorized under 
the Education Consolidation and 
Improvement Act of 1981. 


* * * * * 


PART 78—EDUCATION APPEAL 
BOARD 


4. Section 78.42 is amended by 
revising paragraph (b) and adding new 
paragraph (c) to read as follows: 


§ 78.42 Applicability of other laws and 
regula 
* * * * * 

(b) Other provisions of the 
Administrative Procedure Act and the 
Federal Rules of Civil Procedure do not 
apply to proceedings before the Board, 
except as provided in paragraph (c). 

(c) In conducting hearings concerning 
expenditures under the Education 
Consolidation and Improvement Act of 
1981, the Board applies the regulations 
in-— 

(1) 34 CFR 200.90-200.103 for 
expenditures under Chapter 1; and 

(2) 34 CFR 298.41-298.54 for 
expenditures under Chapter 2. 


(Sec. 451(e) of GEPA, 20 U.S.C. 1234{e)) 


PART 201 [REMOVED] 


5. Part 201 is removed. 

Note to Readers.—This Appendix will 
not appear in the Code of Federal 
Regulations. 


Appendix—Comments and Responses 
From NPRM 


Subpart A—Applying for Chapter 1 
Funds for Grants to Local Educational 
Agencies 


Section 200.1 Purpose. 


Comment. One commenter questioned 
why this section included a reference to 
children in local institutions for 
neglected or delinquent children when 
the declaration of policy in the law does 
not. 

Response. No change has been made. 
Section 554(a) of Chapter 1 incorporates 
Section 111 of Title I, which indicates 
clearly that these children may be 
served under the program. 


Section 200.2 Applicability of 
regulations in this part. 


Comment. One commenter 
recommended that this section be 
expanded to specify which provisions 
from Title I have been incorporated into 
Chapter 1. 

Response. No change has been made. 
This section is intended only to specify 
the programs to which 34 CFR Part 200 
applies, not which statutory provisions 
apply to those programs. The 


information requested by the commenter 
is contained in the preamble to these 
regulations, as well as in section 554 of 
the Chapter 1 statute. Moreover, the 
final version of the nonregulatory 
guidance that the Department is 
preparing will contain all pertinent 
sections of the Title I statute. 


Section 200.3 Definitions. 


Comment, One commenter 
recommended clarifying whether the 
definition of “children” means under age 
21, up to age 21 or through age 21. 

Response. A change has been made. 
The words “not above age 21” in the 
definition of “children” have been 
changed to “up to age 21” to include 
only those individuals who have not yet 
reached their twenty-first birthday. 

Comment. In the preamble to the 
proposed regulations, the Secretary 
requested comments on whether the 
historical definition of “educationally 
deprived children” should continue to be 
used. Nearly every comment received in 
response to that request recommended 
that the definition of “educationally 
deprived children” not be changed. 

The commenters indicated a concern 
that a change in the definition would 
result in services being provided to a 
different population than has been 
served under Title I. The commenters 
felt that such a change would be 
contrary to congressional intent as 
stated in the declaration of policy for 
Chapter 1. The few commenters who 
recommended changing the historical 
definition felt it was too broad and 
should be restricted to exclude certain 
types of children, such as those with 
severe learning disabilities, severe 
emotional problems, or those whose 
educational attainment is only 
moderately below that appropriate for 
their age. 

Response. No change has been made. 
None of the suggested alternatives were 
adopted because of the overwhelming 
support for continuing to use the 
historical definition and because the 
alternatives would have made the 
selection of participants under Chapter 1 
more restrictive than under Title I, 
which appears to be contrary to 
congressional intent. 

Comment. One commenter suggested 
substituting the term “educationally 
needy” for “educationally deprived.” 

Response. No change has been made. 
The term “educationally deprived” has 
been used since the inception of Title I 
in 1965. Changing the term now could be 
interpreted incorrectly as indicating a 
significant change in meaning. 

Comment. One commenter 
recommended that this section be 


amended to include all definitions in 
Section 595(a) of the ECIA. 

Response. No change has been made. 
The intent of the Secretary is to provide 
clear and concise regulations. However, 
the Department is preparing a final 
version of the nonregulatory guidance 
which will include copies of the statute, 
including the definitions in Section 
595(a), and the regulations. 

Comment. Several commenters 
questioned the inclusion of a definition 
of “preschool children” since these 
children are not mentioned in the 
statute. 

Response. No change has been made. 
Preschool children were permitted to be 
served under Title I. Nothing in Chapter 
1 indicates a desire to limit the children 
who are eligible for services only to 
those children of school age. As a result, 
the definition in the regulations is 
necessary to ensure that if a Chapter 1 
project serves preschool children, they 
are children who can benefit from an 
organized instructional program 
provided in a school or instructional 
setting. 

Comment. One commenter “ 
recommended including in this section a 
definition of the term “private school.” 

Response. A change has been made. 
A definition of “private” has been added 
to § 200.3(b). In addition, section 
595(a)(7) of the ECIA defines 
“elementary school” and “secondary 
school” for purposes of Chapter 1. This 
definition governs a determination by an 
LEA as to whether a particular private 
institution is a private school for the 
purposes of Chapter 1. 

Comment. One commenter felt the 
term “Fiscal Year” was unclear and 
confusing and recommended deleting 
from its definition the phrase “or 
another twelve-month period normally 
used by the State educational agency for 
reporting.” The same commenter 
recommended adding to the list of 
definitions the terms “program year” 
and “carryover period.” 

Response. No change has been made. 
Allowing the use of the same fiscal year 
that the State normally uses for 
recordkeeping eases the paperwork 
burden on SEAs and applicant agencies 
without being inconsistent with any 
Chapter 1 requirement. The terms 
“program year” and “carryover period” 
are not used in the Chapter 1 statute or 
regulations and, for that reason, have 
not been defined. 

Comment. Several commenters 
questioned why the regulations use the 
term “attendance area” when the statute 
uses the term “school attendance 
areas.” A commenter also questioned 
why the definition referred to a “public 
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school” rather than simply a “school” as 
did the definition of “school attendance 
area” in section 198 of Title I. The 
commenter also questioned the 
necessity of the final sentence of the 
definition. 

Response. No change has been made. 
Because the term “attendance area” is 
used in section 556(b)(1) of Chapter 1, it 
is also used in these regulations. The 
term has the same meaning as the term 
“school attendance area” had under 
Title I. The term “public school” was 
used in the definition of “attendance 
area” in § 200.3(b) because that was the 
understood meaning from section 
198(a)}(13) of Title I and because private 
schools do not have attendance areas 
that have significance for Chapter 1 
purposes. The final sentence of the 
definition of “attendance area” is 
included so that LEAs operating under 
open enrollment policies can determine 
which attendance areas are eligible for 
Chapter 1 services. Under open 
enrollment, students are permitted to 
attend any school they choose. 

Comment. Two commenters 
recommended that the definition of 
“project area” be changed to “all 
attendance areas served with Chapter 1 
funds.” 

Response. No change has been made. 
The definition of the term “project area” 
is consistent with the definition in 
section 198(a)(12) of Title I, which is 
incorporated into Chapter 1. 

Comment. One commenter questioned 
the justification and the effects of the 
change in the definitions of “institution 
for neglected children” and “institution 
for deliquent children” from the way 
those terms were defined under Title I. 

Response. No change has been made. 
The definitions do not require that these 
institutions be designed to serve at least 
ten children as was required under Title 
I. Rather, the definitions permit SEAs 
greater flexibility to define institutions 
for neglected or delinquent children. 
This change is intended to allow 
additional institutionalized children to 
receive Chapter 1 services. 

Comment. One commenter questioned 
whether § 200.3(d), which states that 
certain terms have the same meaning 
under Chapter 1 as under Title I, 
conflicts with sections 554(b)(2)(B) and 
554(c) of Chapter 1. 

Response. No change has been made. 
No conflict with section 554 of Chapter 1 
is intended. Section 200.3(d) merely 
restates section 595(b) of the ECIA. This 
section is consistent with section 
554(b)(2)(B) which incorporates, for 
Chapter 1 purposes, those definitions in 
section 198 of Title I that are applicable 
to Chapter 1. In addition, § 200.3(d) is 
consistent with section 654(c), which 


makes inapplicable, to Chapter 1, any 
sections of Title I not specifically made 
applicable, because § 200.3(d) only deals 
with terms in applicable sections of Title 
I. 

Comment. Two commenters 
questioned why this section was written 
so as to require a user to consult 
documents other than these regulations 
in order to find all applicable 
definitions. 

Response. No change has been made. 
Because these regulations are designed 
to be clear and concise, they are not 
intended to include a complete set of all 
Federal requirements and definitions 
that apply to Chapter 1. When issued in 
final form, the nonregulatory guidance 
will contain copies of relevant statutes. 


Section 200.5 Amount of funds 


available for Chapter 1 grants. 


Comment. One commenter questioned 
what was meant by the reference in 
§ 200.5(b) to the use of “other data” by 
the SEA in determining LEA allocations. 
The commenter recommended that the 
term be clarified. 

Response. No change has been made. 
The term “other data” is used with 
reference to allocations made when 
LEAs overlap county boundaries and, 
for that reason, county aggregate 
amounts alone cannot be used to make 
LEA allocations. 


Section 200.10 State assurances. 


Comment, One commenter questioned 
why this section did not require that 
State assurances comply with the 
applicable parts of section 434 of the 
General Education Provisions Act 
(GEPA) since section 596 of Chapter 3 
makes part of that section applicable to 
Chapter 1. 

Response. A change has been made. 
The provision in section 434 of GEPA 
which applies to Chapter 1 is in 
paragraph (a)(2) pertaining to the 
Secretary's discretionary authority to 
request a plan on audits. The Secretary 
is considering the issuance of an 
amendment to EDGAR addressing the 
requirement of an audit plan in section 
434(a)(2) of GEPA. This amendment 
would apply to Chapter 1 as well as 
other education programs. 

Comment. Two commenters 
questioned why this section did not 
specifically state that only paragraphs 
(b)(2) and (b)(5) of section 435 of GEPA 
apply to Chapter 1. One commenter 
questioned the authority of the 
Secretary to require SEAs to submit 
assurances. Another commenter 
questioned how frequently SEAs must 
submit the assurances. 

Response. A change has been made. 
Section 596(a) of the ECIA made 
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applicable to Chapter 1 those portions of 
section 435 of GEPA that pertain to 
fiscal control and fund accounting 
procedures. Section 200.10 has been 
revised to indicate that only the 
assurances in paragraphs (b)(2) and 
(b)(5) of section 435 of GEPA apply to 
Chapter 1. In addition, paragraph (b) has 
been added to indicate that once an 
SEA has filed the assurances required in 
§ 200.10(a), the assurances will remain 
in effect for the duration of the SEA’s 
participation in Chapter 1. 

Comment. One commenter 
recommended that the phrase “properly 
submitted,” as used in paragraph (a), be 
clarified in the regulations. 

Response. A change has been made. 
Paragraph (a) of § 200.10, which 
included the term “properly submitted,” 
has been eliminated. 

Comment. One commenter 
recommended that the regulations state 
that an SEA must both comply with the 
assurances required by this section and 
keep records demonstrating its 
compliance. 

Response. No change has been made. 
Section 200.56 contains the 
recordkeeping requirements applicable 
both to SEAs and applicant agencies. 

Comment. One commenter questioned 
why the Secretary interpreted section 
596 of Chapter 1 as making only 
paragraph (a)(2) of GEPA applicable. 
The commenter felt that sections 434(b) 
(2) and (3) which authorize withholding 
of funds by an SEA also relate to fiscal 
control and should therefore apply. 

Response. No change has been made. 
The Secretary interprets the terms 
“fiscal control” and “fund accounting” 
to refer only to activities that relate to 
the manner in which accountability is 
maintained for the expenditure of 
Chapter 1 funds. Withholding of funds 
by an SEA is essentially an enforcement 
activity not directly related to 
accountability for program funds. 


Section 200.11 Payments for State 
administration. 


Comment. One commenter 
recommended revising this section to 
include the substance of section 554 (b) 
and (d) of Chapter 1 and section 194 of 
Title I. 

Response. No change has been made. 
The regulations are not designed to be 
used independent of the statute, but to 
be read along with it. The nonregulatory 
guidance, when issued in final form, will 
contain a copy of the relevant statutory 
provisions to which the reader may 
refer. 

Comment. Several commenters 
questioned the inclusion of the phrase 
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“for the proper and efficient 
performance of its duties.” 

Response. No change has been made. 
That phrase is taken from section 194 of 
Title I, which is made applicable to 
Chapter 1 by section 554(b)(1)(D) of 
Chapter 1. 


Section 200.13 Submission of LEA 
project applications to the SEA. 


Comment. Several commenters 
recommended that this section be 
revised to require LEA applications and 
annual updates to include various 
specific assurances and other 
information related to the planning, 
implementation, and evaluation of 
projects. 

Response. No change has been made. 
In the interest of preserving maximum 
flexibility for SEAs and LEAs, the 
Secretary has decided not to specify 
information to be included in an LEA 
application beyond that which is 
required by section 556 of Chapter 1. An 
SEA may decide what specific 
information it needs to determine that 
an LEA's assurances are satisfactory. 

Comment. One commenter 
recommended that this section be 
revised to include both the assurances 
in section 556(b) of Chapter 1 and 
language that specifically authorizes 
SEAs to require additional information 
beyond what is listed in section 556(b). 

Response. No change has been made. 
Because the regulations are designed to 
be used in conjunction with the Chapter 
1 statute, the Secretary has decided not 
to repeat in the regulations the statutory 
assurances set forth in section 556(b) of 
Chapter 1. Each SEA, in accordance 
with its rulemaking authority in § 200.59, 
may determine what, if any, additional 
information it needs to approve LEA 
applications. 

Comment. One commenter 
recommended that paragraph (c) be 
revised to require an LEA to submit an 
amendment to its application whenever 
major changes are made in activities to 
be conducted under the application. 

Response. No change has been made. 
Paragraph (d) has been added to 
§ 200.13 to require an LEA to amend its 
Chapter 1 application when there are 
substantial changes in the number or 
needs of the children to be served or the 
services to be provided. 

Comment, One commenter 
recommended that applications be 
required on an annual basis, rather than 
every three years with annual updates. 

Response. No change has been made. 
Section 556 of Chapter 1 provides that 
SEAs may approve an application for a 
period not to exceed three years. 


Section 200.14 SEA approval of 
applications. 

Comment. One commenter questioned 
why paragraph (b), “Effect of SEA 
approval,” was included. 

Response. No change has been made. 
That paragraph is intended to make it 
clear that LEAs may not use SEA 
approval of an application to justify 
noncompliance with Chapter 1 
requirements. 

Comment. One commenter 
recommended that the regulations be 
revised to state specifically that an SEA 
is responsible for monitoring LEA's 
compliance with the application 
assurances in Section 556 of Chapter 1. 

Response. No change has been made. 
This section is intended to address 
application approval by the SEA only. 
The statute does not require the 
Secretary to issue regulations relating to 
monitoring by the SEA, and the 
Secretary believes that this matter is 
best left to State determination. 

Comment. One commenter 
recommended that this section indicate 
whether an SEA may disapprove the 
annual updates required by paragraph 
(c). 

Response. No change has been made. 
The standards that apply to SEA 
approval of local applications apply also 
to annual updates. 


Subpart B—Allocation of Chapter 1 
funds for Grants to Local Educational 
Agencies. 


Section 200.20 Eligibility of LEAs for 
basic grants. 


Comment, One commenter noted that 
this section restates paragraphs (b)(1) 
and (b)(2) of section 111 of Title I, but 
does not implement paragraph (b)(3) of 
that section. The commenter questioned 
the omission of a reference to section 
111(b)(3) since that section directs the 
Secretary to develop certain criteria in 
the regulations. 

Response. No change has been made. 
The criteria required by section 111(b)(3) 
are set forth in § 200.22(b)(2)(i) which 
directs SEAs to make, ona 
proportionate basis, a separate 
allocation to an LEA in more than one 
county from each county in which the 
LEA is located. 

Comment. One commenter interpreted 
paragraph (a)(2) of this section as 
precluding the award of Chapter 1 
grants to LEAs with fewer than 10 
children. The commenter stated that 
Chapter 1 authorized no such provision. 

Response. No change has been made. 
This section defines LEAs which are 
eligible for Chapter 1 grants in 
accordance with Section 111(b) of Title 
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I, made applicable to Chapter 1 by 
section 554{a). 


Section 200.21 Determination by the 
Secretary of basic grants. 


Comment. One commenter questioned 
why this section set out the procedure 
for counting children in local institutions 
for neglected or delinquent children but 
not low-income children. 

Response. No change has been made. 
The Secretary determines the number of 
low-income children based on data from 
the Bureau of the Census. The count of 
children in local institutions is based on 
an annual survey done by each 
institution and approved and submitted 
by SEAs. For this reason, the regulations 
specify how the count is determined. 


Comment. One commenter questioned 
why paragraph (c) of this section 
specified only how to allocate one half 
of any available Chapter 1 funds that 
are in excess of amounts available for 
basic grants in fiscal year (FY) 1979. 


Response. No change has been made. 
The provision in paragraph (c) restates 
the provisions of section 111(a)(3)(D) of 
Title I. A clarifying change in the 
regulatory language of § 200.21(c) has 
been made. For any amounts that are 
available for Chapter 1 LEA basic grants 
in excess of the amounts available for 
FY 1979, one-half will be allocated as 
prescribed by § 200.21(c) and the other 
one-half according to the formula used 
to allocate funds not in excess of 
amounts available for FY 1979. 

Comment, One commenter 
recommended deletion of paragraph (a) 
because the Secretary does not make 
sub-county allocations. 


Response. No change has been made. 


* The Secretary would determine the 


amount of LEA grants if satisfactory 
census data were available from the 
Bureau of the Census. However, because 
satisfactory census data are only 
available by county, the Secretary 
determines allocations only for LEAs 
whose districts are coterminous with 
counties. 

Comment. One commenter 
recommended that this section be 
revised to eliminate the provision in 
paragraph (b)(1) that allows the 
Secretary to determine county aggregate 
grant amounts on a basis of other than 
satisfactory census data when those 
data are not available. 

Response. A change has been made. 
That provision is intended to restate 
section 111(a)(2)(B) of Title I which is 
made applicable to Chapter 1 by section 
554 of Chapter 1. Sections 200.21(a) and 
(b) have been clarified. See section 
111(c) of Title I requiring the Secretary 
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to use satisfactory data to determine the 
children to be counted. 


Section 200.22 Allocation of county 
aggregate amounts by SEAs. 


Comment. One commenter questioned 
the rationale for first allocating funds 
generated by children in institutions, 
and then distributing funds based on the 
number of low-income children. 

Response. No change has been made. 
Section 111(a)(3) of Title I indicates that 
funds generated by children in 
institutions for neglected or delinquent 
children may, in certain cases, be 
transferred to agencies other than the 
LEA of the school district in which the 
institution is located. In order to make 
such a transfer of funds, it is necessary 
first to determine what portion of an 
LEA’s allocation is based on the number 
of neglected or delinquent children in 
institutions. 

Comment. Two commenters 
recommended adding clarifying 
language to this section specifying 
criteria to be used by an SEA in the 
event it must adjust LEA allocations 
under either paragraph (b}(2){ii) or 
(b)(2)(iii). 

Response. No change has been made. 
Section 111(a)}(3)(B) of Title I provides 
only that an SEA is to make these 
adjustments in such a manner as the 
SEA determines will best carry out the 
purposes of the program. By establishing 
criteria that SEAs would have to use, 
the Secretary would be limiting 
authority accorded the SEA by the 
statute and reducing SEA flexibility in a 
manner inconsistent with the purpose of 
Chapter 1. 

Comment. One commenter 
recommended revising this section to 
specify that any portion of an LEA's 
allocation that is generated by children 
in local institutions and remaining at the 
end of a project year may be expended 
for other authorized Chapter 1 purposes. 

Response. No change has been made. 
An LEA that receives Chapter 1 funds 
generated by children in local 
institutions must provide services to the 
children in the institutions. It is not 
necessary that an LEA determine the 
exact cost of providing Chapter 1 
services to children in local institutions. 
As long as the SEA is satisfied that the 
LEA has assessed the needs of and is 
providing adequate services for the 
institutionalized children, the LEA is 
entitled to its full allocation of funds 
based on the number of children in the 
institutions and need not account for 
those funds separately. 

Comment. One commenter questioned 
why the month of October was used in 
conducting the survey of children in 
local institutions for neglected or 


delinquent children. The commenter 
recommended January as a more 
representative month. 

Response. No change has been made. 
Section 111(c)(2)(B) of Title I requires 
the use of the October caseload to count 
these children. 


Section 200.23 Exceptions to county 
aggregate amounts. 


Comment. Several commenters 
recommended that paragraph (a) be 
revised to allow SEAs to make 
allocations without regard to county 
boundaries using “to the extent 
possible” (rather than “precisely”) the 
same factors that were used to compute 
county aggregate amounts. 

Response. No change has been made. 
Section 558{e) of Chapter 1 requires that 
“precisely” the same factors be used. 


Section 200.41 Determinations of State 
and county concentration grants. 


Comment. One commenter questioned 
the statutory authority for the provisions 
in paragraphs (b)(1), (b)(2), and (b)(3). 

Response. No change has been made. 
Section 117(b)(1) of Title I requires that 
each State receive no less than one 
quarter of one percent of the total funds 
available for concentration grants. 
Because some States do not have 
enough eligible counties to distribute all 
their concentration grant funds 
according to the statutory formula, 
criteria were developed for the 
distribution of concentration grant funds 
in those States. Those criteria are 
contained in § 200.41(b)(1)-(b)(3). 


Section 200.45 Reallocation of Chapter 
1 funds by SEAs. 


Comment. One commenter questioned 
why this section does not contain 
criteria to be used by an SEA in 
determining which LEAs have excess 
funds and in redistributing any excess 
determined to exist. Another commenter 
recommended that this section set a 
date by which an LEA must be notified 
that the SEA is considering reallocating 
a portion of the LEA’s funds. 

Response. No change has been made. 
In keeping with the overall purpose of 
maximizing flexibility, returning 
authority to the States, and eliminating 
Federal control and supervision, the 
Secretary has decided not to regulate on 
these matters, but to leave the 
determinations up to individual SEAs. 

Comment. Several commenters 
recommended revising paragraph (b)(1)} 
to provide that the determination of 
which LEAs have the greatest need for 
extra funds be made by the SEA. The 
commenters also recommended deletion 
of the language requiring that the 
determination be based on redressing 
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inequities and hardships inherent in the 
application of the basic formula for 
distributing funds to LEAs. 

Response. No change has been made. 
The determination referred to is made 
by the SEA. The language the 
commenter recommended deleting 
restates section 194(b) of Title I, which 
is made applicable to Chapter 1 by 
section 554(b) of Chapter 1. 

Comment. One commenter objected 
that this section allowed an SEA only 
one opportunity to reallocate, after 
which funds that could otherwise be 
made available to other LEAs in the 
State revert to the Secretary for 
allocation to other States. The 
commenter recommended revising the 
section to allow an SEA to develop 
State procedures for reallocation. 

Response. No change has been made. 
The procedures set out in this section do 
not limit an SEA to a one-time 
reallocation. Rather, an SEA has the 
flexibility to determine its own 
procedures for reallocation. 

Comment. One commenter 
recommended that §§ 200.45 and 200.46 
be revised to make reallocation by the 
SEA and the Secretary optional. The 
commenter objected that the section 
required reallocation even though the 
statute places no restrictions on the 
amount of funds an LEA may carry over, 
and that it requires the use of, but fails 
to explain, the term “prudent and 
justifiable reserve.” 

Response. No change has been made. 
Section 194 of Title I requires 
reallocation both by the SEA and the 
Secretary. The language in § 200.45 
allowing LEAs to retain a prudent and 
justifiable reserve of Chapter 1 funds 
protects an LEA's right to carry over 
funds without limiting an SEA’s 
authority and responsibility to 
reallocate excess Chapter 1 funds. 


Subpart C—Project Requirements 


Section 200.49 Selection of attendance 
areas. 


Comment. Several commenters 
recommended that LEAs be allowed to 
serve some, but not necessarily all, 
children eligible under the option set 
forth in § 200.49(c). 

Response. No change has been made. 
The use of the word “all” in § 200.49(c) 
reflects the statutory language. Further 
clarification will be provided in the 
nonregulatory guidance. 

Comment. Several commenters 
recommended that § 200.49 be revised to 
include standards for determining 
“highest concentration” and “uniformly 
high concentration” as those terms are 
used in this section. Commenters also 
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recommended the use of school data 
rather than attendance area data, and 
the selection and application of different 
types of data to determine eligibility 
under this section. 

Response. No change has been made. 
591(b), subject to the Secretary's 
authority under section 591(a), matters 
relating to the details of planning, 
developing, implementing, and 
evaluating programs are to be left to the 
States, with the Secretary providing 
consultation and, upon request, 
technical assistance, information and 
suggested guidance. The matters on 
which commenters sought further 
regulations are better left to State and 
local discretion. As noted in the 
preamble to these regulations, however, 
the Secretary does recognize that many 
State and local program personnel have 
requested guidance regarding the 
implementation of Chapter 1 programs. 
As a result, consistent with section 
591(b), the issues raised by many 
commenters on this and other sections 
in these regulations were addressed in 
the nonregulatory guidance issued by 
the Secretary in draft form, and will be 
included when that guidance is issued in 
final form. 

Comment. One commenter 
recommended that this section be 
revised to provide that the selection of 
project areas be based, in part, on an 
educational needs assessment and that 
the number of areas served not exceed 
the number for which the LEA can 
provide services of sufficient size, scope, 
and quality. 

Response. No change has been made. 
The statute makes selection of project 
areas a matter of local discretion. LEAs 
may consider data on educational 
deprivation when selecting project areas 
from eligible attendance areas. The 
nonregulatory guidance addresses this 
issue in the chapter on needs 
assessment. Similarly, LEAs must 
comply with the size, scope, and quality 
requirement in section 556(b)(3) of 
Chapter 1. In some cases, the number of 
project areas an LEA serves will be 
limited because the LEA does not have 
enough Chapter 1 funds to provide 
services meeting the size, scope, and 
quality provision in all eligible 
attendance areas. 

Comment, One commenter 
recommended that language be added to 
this section specifically authorizing 
SEAs to adopt rules and guidelines 
related to the designation and selection 
of eligible attendance areas. The 
commenters also recommended that the 
section explain what interpretations are 
unacceptable. 

Response. No change has been made. 
The general authority for State 


rulemaking in § 200.59 is sufficiently 
comprehensive to cover attendance area 
selection. 

Comment. One commenter questioned 
whether schoolwide projects were 
authorized under this or any other 
section. 

Response. No change has been made. 
Nothing in the Chapter 1 statute 
expressly authorizes the use of Chapter 
1 funds for schoolwide projects. 

Comment. A large number of 
commenters recommended that 
paragraph (c) be expanded to clarify 
and provide guidelines on the option 
offered under that paragraph. Many 
commenters recommended that only 
educationally deprived low-income 
children be eligible. 

Response. A change has been made. 
Section 555(c) of Chapter 1 makes clear 
that funds made available under 
Chapter 1 may only be used to provide 
“programs and projects * * * which are 
designed to meet the special educational 
needs of educationally deprived 
children.” This applies to services 
provided to children under § 200.49(c). 
Therefore, § 200.49(c) has been clarified 
to indicate that the children served 
under that option must also be 
educationally deprived. 

Comment. Several commenters 
recommended adding language to this 
section to clarify that an LEA need not 
exercise the option offered in paragraph 
(c) and that, if that option is taken, the 
LEA must expend the rest of its Chapter 
1 allocation under either paragraph (a) 
or (b). Other commenters recommended 
that the regulations establish a 
percentage limit on the amount of an 
LEA’s funds that may be used under 
§ 200.49(c). 

Response. No change has been made. 
The statute and the regulations, by 
joining paragraphs (b) and (c) with the 
conjunction “or,” already do what 
several of the commenters have 
requested. The Secretary believes that 
State and local educational agencies are 
better able to determine the amount of 
funds, if any, that should be used under 
paragraph (c). 

Comment. One commenter, 
interpreting the regulations as not 
allowing LEAs to concentrate Chapter 1 
services at particular grade levels, 
recommended that this section be 
revised to restore that flexibility. 

Response. No change has been made. 
The language in the regulations does not 
prohibit the practice of selecting grade 
spans to be served and providing 
services at those levels. Additional 
clarification on this point will be 
provided in the nonregulatory guidance. 
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Section 200.50 Annual needs 
assessment. 


Comment. A large number of 
commenters questioned the legal 
authority and programmatic justification 
for adding the phrase “but does not 


_ require” to the provision stating that an 


LEA's needs assessment must permit the 
selection of those educationally 
deprived children in greatest need of 
special assistance. 

Response. A change has been made. 
The phrase “but does not require” has 
been removed. By inserting the phrase in 
the proposed regulations, the Secretary 
sought to make clear that flexibility 
included in the Title I statute—for 
example, allowing certain children, such 
as those receiving services from other 
sources, to be bypassed in selecting 
students for participation in Title I 
programs—is available under Chapter 1. 
However, commenters have pointed out 
that the phrase “but does not require” is 
an addition to the statutory language, 
and could be read to allow services to 
be provided to children with lesser 
needs, while leaving more severely 
educationally deprived children with no 
services from any source. In addition, 
the Secretary believes that the addition 
of the phrase removes flexibility from 
the States in the operation of Chapter 1 
programs in that it could be read to 
preclude SEAs from regulating on the 
issue. 

Comment. One commenter 
recommended that this section be 
revised to require LEAs to identify and 
establish goals and objectives, involve 
parents in the needs assessment, and 
use needs assessment data to update 
applications. 

Response. No change has been made. 
For reasons stated previously, the 
Secretary believes these matters are 
better left to State and local discretion. 

Comment, One commenter 
recommended that language be added to 
this section requiring an LEA to allocate 
its Chapter 1 funds on the basis of the 
number and needs of the children to be 
served. 

Response. No change has been made. 
The Chapter 1 statute and regulations 
require that projects be based on an 
educational needs assessment and 
concentrate on the special educational 
needs of the children to be served. 

Comment. One commenter 
recommended adding to this section 
language expressly prohibiting the use 
of Chapter 1 funds for projects that are 
not designed to meet the special 
educational needs of educationally 
deprived children. 





. 
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Response. A change has been made. 
Section 200.52 has been added to 
express this requirement. 

Comment. One commenter 
recommended deleting the reference in 
§ 200.50(a) to children in private schools. 

Response. No change has been made. 
The reference to children in private 
schools is consistent with section 557(a) 
of Chapter 1, which requires that LEA 
projects include services for eligible 
private school students and that such 
projects meet the requirements of 
sections 556(b) (2) (relating to needs 
assessment of Chapter 1). The reference 
in § 200.50(a) is included as a 
convenience to users of the regulations. 

Comment. One commenter 
recommended adding to this section 
language expressly authorizing an LEA 
to continue to serve a child who 
qualified for services in the previous 
year and is still educationally deprived, 
though above the LEA’s cut-off criteria 
for selection of participants. 

Response. No change has been made. 
The Secretary believes that the 
regulations should include as little detail 
as necessary, thus maximizing State and 
LEA flexibility. The language in the 
regulations does not preclude the option 
recommended by the commenter. 

Comment. One commenter 
recommended that this section specify 
which steps in the needs assessment 
may be paid for with Chapter 1 funds 
and which may not. 

Response. No change has been made. 
It is the responsibility of the SEA, within 
the constraints imposed by section 
555(c) of Chapter 1 and § 200.55 of these 
regulations, to determine what costs are 
allowable under Chapter 1. 

Comment. Two commenters 
questioned whether use of the term 
“educational needs” in § 200.50(c) was 
intended to preclude LEAs from 
identifying and designing services to 
meet non-educational needs such as 
health, social, and nutritional needs. 

Response. No change has been made. 
The language in the regulations is not 
intended to preclude an LEA from 
providing support services which relate 
to meeting educational needs under an 
application approved by the SEA. 

Comment. One commenter 
recommended that language be added to 
this section requiring an individualized 
educational plan to be prepared for each 
Chapter 1 participant. 

Response. No change has been made. 
Nothing in the Chapter 1 statute or its 
legislative history authorizes the 
Secretary to require such a plan. 
Moreover, the requirement would be 
inconsistent with the intent of Chapter 1 
to continue financial assistance based 


on Title I but to do so with less Federal 
supervision and control. 

Comment. Several commenters 
recommended that language be added to 
the regulations specifying what types of 
data LEAs must use in conducting needs 
assessments. 

Response. No change has been made. 
The Secretary believes that such 
specificity would be inconsistent with 
the intent of Chapter 1. 


Section 200.53 Consultation with 
parents and teachers. 


Comment. A large number of 
commenters made various 
recommendations that language be 
added to this section to clarify and 
provide guidance for the implementation 
of the parent consultation requirement. 
Many commenters recommended that 
the regulations include standards for 
determining whether an LEA has 
complied with the consultation 
requirement. Suggested standards 
included requirements that the 
consultation be meaningful, systematic, 
and ongoing. A number of commenters 
recommended that the regulation 
guarantee parental access to records. 
Other commenters recommended that 
the regulations require LEAs to establish 
parent advisory councils such as those 
required under Title L. 

Response. No change has been made. 
The Secretary has declined to establish 
additional requirements or criteria not 
stated in the statute regarding 
consultation. The Secretary believes 
that Chapter 1 was designed to afford 
SEAs and LEAs greater discretion in this 
area by avoiding, for example, a 
requirement that local parent advisory 
councils be established. The precise 
steps needed to achieve parent and 
teacher consultation are, in the 
Secretary's view, best left to local 
determination. The Secretary, however, 
agrees with the congressional conferees 
that parental and teacher involvement is 
an important component of Title I 
programs and wishes to make clear that 
it is an option of LEAs to continue using 
parent advisory councils to comply with 
the consultation requirement. See 127 
Cong. Rec. H5645 (daily ed. July 29, 
1981). 

Comment. One commenter questioned 
the authority for requiring that LEAs 
consult with teachers and parents of 
children in private schools. 

Response. No change has been made. 
Section 557(a) of Chapter 1 requires that 
LEAs provide services to eligible 

children in private schools and that 
these services meet the requirements of, 
among others, section 556({b)(3) of 
Chapter 1. Section 556(b)(3) requires 
consultation with teachers and parents. 


Comment. Several commenters 
recommended that this section be 
revised to provide expressly that LEAs 
may use Chapter 1 funds to support 
parental involvement activities. 

Response. No change has been made. 
Section 555(c) of Chapter 1 states that 
LEAs may use Chapter 1 funds for 
“expenditures authorized under Title I 
* * *.” Because LEAs were authorized 
to use program funds for certain 
expenditures related to Title I parent 
involvement activities, those same 
expenditures are allowable under 
Chapter 1. 


Section 200.54 Evaluation. 


Comment. One commenter questioned 
why this section specified three years as 
the maximum period over which an LEA 
must evaluate its Chapter 1 project. 

Response. No change has been made. 
The three year period was selected 
because it is consistent with the LEA 
application cycle. 

Comment. One commenter 
recommended that this section be 
revised to require LEAs to use 
evaluation data in planning future 
projects. 

Response. No change has been made. 
For reasons stated previously, the 
Secretary believes that this matter is 
best left to State and local discretion. 
The use of evaluation data in planning 
future projects is appropriate, however, 
and nothing in these regulations is 
intended to discourage the practice. 

Comment. One commenter, noting that 
section 556(b) of Chapter 1 requires 
LEAs to provide information to SEAs for 
program evaluation purposes, 
questioned why the regulations did not 
clarify this requirement. 

Response. No change has been made. 
The requirement cited by the commenter 
is incorporated by reference in 
§ 200.14(a) which requires LEA 
applications to meet the requirements in 
section 556 of Chapter 1. 

Comment. Several commenters 
questioned why the regulations did not 
include the statutory language requiring 
LEAs to evaluate their Chapter 1 
projects “in terms of their effectiveness 
in achieving the goals set for them.” 

Response. A change has been made. 
The language has been added to 
§ 200.54. 

Comment. One commenter 
recommended adding language to this 
section specifying LEAs’ reporting 
responsibility and SEAs’ analysis, 
technical assistance, and reporting 
responsibilities relative to evaluation. A 
number of commenters recommended 
that language be added to this section 
requiring LEA evaluation data to be 
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recorded in a common standard of 
measurement to allow data to be 
aggregated by State and nationally. 
Response. No change has been made. 
By establishing evaluation standards, 
the Secretary would be limiting 
authority afforded to SEAs and LEAs 
under Chapter 1, thereby reducing 
flexibility in a manner inconsistent with 
the purpose of Chapter 1. There is 
nothing to prevent SEAs, however, from 
adopting a common standard of 
measurement in order to allow data to 
be aggregated by State and nationally. 


Section 200.55 Allowable costs. 


Comment. Several commenters 
questioned why this section did not 
include the itemized list of allowable 
expenditures, or the reference to “other 
expenditures authorized under Title I” 
contained in section 555(c) of Chapter 1. 
The commenter also felt the regulations 
should clarify the latter reference. 

Response. No change has been made. 
Because users of these regulations will 
normally have a copy of the Chapter 1 
statute available, the Secretary felt it 
was unnecessary to repeat that 
statutory language. 

Comment. A number of commenters 
questioned whether non-instructional 
duties were authorized under Chapter 1 
as an “expenditure authorized under 
Title I.” 

Response. No change has been made. 
As indicated in the draft nonregulatory 
guidance, non-instructional duties are 
allowable under Chapter 1 on the same 
basis that they were allowable under 
Title I. 


’ Section 200.56 Recordkeeping 
requirements. 

Comment. A number of commenters 
recommended that language be added to 
this section clarifying what specific 
records are required by this section, and 
particularly what is meant by the 
reference in § 200.56(b)(2) to “other 
records needed to facilitate an effective 
audit and that show compliance with 
Chapter 1 requirements.” 

Response. No change has been made. 
As indicated in the preamble, each State 
is left to develop its own procedures for 
assuring accountability for Chapter 1 
funds and program requirements. 

Comment. One commenter questioned 
why this section treated LEAs and SEAs 
the same with respect to recordkeeping 
requirements. The commenter noted that 
the statute treats them separately. 

Response. No change has been made. 
The statute requires both LEAs and 
SEAs to keep such records as may be 
required for fiscal audit and program 
evaluation. The Secretary has decided 
not to prescribe more specific 


recordkeeping requirements for SEAs. 
An SEA may, however, under its 
application approval authority in section 
556(b) of Chapter 1, prescribe specific 
recordkeeping requirements for its 
LEAs. 

Comment. Several commenters 
questioned why this section required 
that records be kept only three years 
when the statute of limitations in GEPA 
is five years. One commenter pointed 
out that this will result in LEAs keeping 
FY 1981 and 1982 Title I records longer 
than FY 1983 Chapter 1 records. 

Response. No change has been made. 
Because GEPA applied to Title I, the 
requirement in section 437(a) of GEPA 
required Title I records to be kept for 
five years. The Secretary has decided 
that the three year requirement is 
adequate for Chapter 1. Further, though 
not binding on Chapter 1, OMB Circular 
A-102 contains a governmentwide three 
year requirement. This makes the 
Chapter 1 provision consistent with that 
in Circular A-102. 

Comment. One commenter 
recommended deletion of the reference 
in § 200.56(b)(1) to records that show the 
share of costs provided from non- 
Chapter 1 sources. 

Response. No change has been made. 
In cases where a single project is funded 
from more than one source, it is not 
possible to conduct an effective audit 
unless there are records showing the 
share of costs provided from each 
source. 

Comment. One commenter questioned 
whether the reference in § 200.56(b)(1) to 
“funds from other sources” referred to 
State and local funds used to pay 
portions of costs covered under an 
indirect cost plan. 

Response. No change has been made. 
“Funds from other sources” as used in 
this section does not refer to State and 
local funds used to pay for services 
covered for Chapter 1 in an indirect cost 
plan. SEAs and LEAs may continue to 
use indirect cost plans under Chapter 1 
on the same basis as they did under 
Title I, except that departmental 
approval is not required. 


Section 200.57 Audits and access to 
records. 


Comment. One commenter questioned 
why the citation of authority for this 
section included a part but not all of 
Title XVII of the Omnibus Budget 
Reconciliation Act. 

Response. No change has been made. 
The citation of authority for § 200.57 is 
to section 1744 of the Omnibus Budget 
Reconciliation Act of 1981. Certain 
sections of Title XVII of that Act apply 
only to block grant funds. Chapter 1 is 
not a block grant program. However, 
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section 1744 applies to both block grant 
funds as well as “other grant programs 
established or provided for by * * *” 
the Omnibus Budget Reconciliation Act. 
Hence, section 1744 applies to Chapter 
1 


Comment. Two commenters 
questioned the statutory authority for 
making Attachment P to OMB Circular 
A-102 applicable to Chapter 1. The 
commenters also questioned which 
requirements in Attachment P pertained 
to Chapter 1. 

Response. A change has been made. 
The Secretary has amended 34 CFR 
74.62 incorporating the audit 
requirements contained in Attachment 
P. These requirements apply to Chapter 
1 programs. 

Comment. Several commenters 
recommended adding language to this 
section to specify that parents and the 
general public also must be provided 
access to records. 

Response. No change has been made. 
The statutory language authorizing this 
section does not list parents or the 
general public among those who must be 
provided access to records. Access to 
records of an SEA or LEA by parents or 
the general public is governed by State 
law. 

Comment. Two commenters 
recommended deletion of the word 
“any” from paragraph (a) where it is 
used to modify the terms “books, 
accounts, records, correspondence or 
other documents.” The commenters felt 
that its inclusion was unnecessary and 
overly intrusive. 

Response. No change has been made. 
The phrase “any books, accounts, 
records, correspondence, or other 
documents” is taken directly from 
section 1744 of Title XVII. 


Section 200.58 Compromise of audit 
claims. 


Comment. One commenter questioned 
the citations of authority for this section, 
noting that section 555(d) of Chapter 1 
does not address this issue. 

Response. No change has been made. 
Section 555(d) contains authority for the 
Secretary to conduct audits. The 
Secretary has included these standards 
for carrying ovt his authority under the 
Federal Claims Collection Act, 31 U.S.C. 
951 et seq.; 4 CFR Part 103, to 
compromise claims arising in connection 
with those audits. See also sections 
591(a) (1) and (2) of the ECIA. 

Comment. One commenter 
recommended revising this section to 
provide that the Secretary may not 
compromise an audit claim unless the 
Secretary is satisfied that the agency 
has met the conditions in paragraphs 
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(d), (e), and (f). That is, the agency must 
have corrected the practices that 
resulted in the finding, it must in all 
other respects be in compliance with 
Chapter 1 requirements, and it must 
agree to use non-Federal funds to 
supplement Chapter 1 programs. 

Response. No change has been made. 
The factors listed in paragraphs (a) 
through (f) are merely points for the 
Secretary to consider. In the interest of 
maintaining flexibility in the 
compromise of audit claims, the 
Secretary wishes to avoid imposing rigid 
requirements. 

Comment. One commenter 
recommended adding language to this 
section providing that an SEA shall 
recover from non-Federal sources all 
funds determined to have been misspent 
under an audit. 

Response. A change has been made. 
Paragraph (d) has been added to 
§ 200.57 permitting an SEA to recover 
funds determined by an audit to have 
been misspent. 


Section 200.59 SEA rulemaking and 
other responsibilities. 


Comment. Several commenters 
questioned the statutory authority for 
SEA rulemaking. 

Response. No change has been made. 
Section 556(b) of Chapter 1, which deals 
with applications by LEAs, provides that 
the SEA will approve an application 
from an LEA only if it contains certain 
assurances that are “satisfactory to the 
SEA.” Sections 555(c) and 556(a) of 
Chapter 1 also state the SEA’s approval 
authority. Sections 557 and 558 impose 
important administrative duties on the 
SEA under Chapter 1. Thus, taken as a 
whole, Chapter 1 is regarded as a State- 
administered program. The State 
rulemaking authority in § 200.59 is 
designed to implement these statutory 
provisions and is consistent with 
pertinent case law. 

Comment. One commenter 
recommended adding language to this 
section to prohibit an SEA from either 
requiring any practice not expressly 
required by the statute or regulations or 
prohibiting any practice that is 
authorized by the statute or regulations. 

Response. No change has been made. 
A categorical prohibition on this point is 
not required by the statute and would 
unduly restrict the SEA’s administration 
of a State-administered program. 

Comment. One commenter 
recommended that the phrase “or an 
appropriate entity thereof” be deleted 
from this section. The commenter felt 
that only the SEA should be authorized 
to make State rules. 

Response. A change has been made. 
The phrase “or an appropriate entity 


thereof” has been deleted. When SEAs 
are legally empowered by the State to 
make rules, they may do so in order to 
carry out their responsibilities. This 
does not preclude other State agencies, 
with the legal authority to do so, from 
issuing regulations related to the 
Chapter 1 program. 

Comment. One commenter question 
whether this section authorizes SEAs to 
enter into compliance agreements with 
applicant agencies. 

Response. No change has been made. 
There is is no specific authority in 
Chapter 1 authorizing SEAs to enter into 
compliance agreements with LEAs. 


Subpart D—Fiscal Requirements 
Section 200.60 Maintenance of effort. 


Comment. One commenter questioned 
why the regulations use the language 
“an SEA shall pay an LEA its allocation 
* * *” rather than the statutory 
language “an LEA may receive funds 

Response. A change has been made. 
The language of the statute has been 


, incorporated into the regulations. 


Comment. One commenter objected to 
the language in § 200.60(b)(2) as not 
accurately reflecting the statutory 
language regarding the level of 
expenditures to be considered when 
determining maintenance of effort two 
and more years after a failure to 
maintain effort. 

Response. No change has been made. 
The only reference in the statute to this 
issue is a prohibition, in section 
558(a)(2), against using “such lesser 
amount” in computing future 
maintenance of effort. “Such lesser 
amount” clearly refers to an amount 
which falls below the 90 percent 
standard, not to amounts which meet or 
exceed the 90 percent standard. The 
regulations accurately reflect this in 
§ 200.60. It is true that the language in 
the regulations permits agencies to meet 
the maintenance of effort requirement 
while using progressively lower levels of 
effort each year, as long as they do not 
drop by more than 10 percent each year. 
The Secretary does not believe that it 
would be equitable to allow agencies 
which never fall below the 90 percent 
level to decrease fiscal effort 
indefinitely while holding a agency that 
once failed to maintain effort to a 
particular level, below which it could 
never drop without either a waiver or 
penalty. 

Comment. One commenter objected to 
the language in paragraph (b)(2) that the 
SEA “may” consider an LEA's effort to 
be 90 percent of its expenditures for the 
third ing year. The commenter felt 
that the use of the term “may” implied 
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that an SEA may also consider an LEA's 
effort to be less than 90 percent of its 
effort for the third preceding year. 

Response. A change has been made. 
To make clear that the 90 percent is the 
minimum requirement, the sentence has 
been changed to read “to be no less than 
90 percent.” Section 200.61(b)(2), relating 
to waivers, has also been changed to 
conform with the new language of 
§ 200.60(b)(2). 

Comment. One commenter 
recommended that maintenance of effort 
be computed in constant dollars. 

Response. No change has been made. 
The Secretary does not believe that the 
statute affords authority to measure 
maintenance of effort in terms of 
“constant” rather than “inflated” 
dollars. 


Section 200.61 Waiverof the 
maintenance of effort requirement. 


Comment. One commenter objected to 
the use of the term “full entitlement” in 
paragraph (b)(1) of this section, noting 
that it could be incorrectly interpreted to 
refer to an LEA's allocation prior to 
adjustments necessitated by 
appropriations (ratable reductions). 

Response. A change has been made. 
To clarify this paragraph, it has been 
reworded to state that the SEA “shall 
not reduce the amount of Chapter 1 
funds the LEA is otherwise entitled to 
receive.” 

Comment. One commenter 
recommended revising this section by 
adding language to paragraph (a)(2) to 
expressly provide that, except for tax 
initiatives and referenda, the 
determination of whether particular 
circumstances are exceptional and 
uncontrollable is at the complete 
discretion of the SEA. Another 
commenter suggested that the criteria 
for granting a waiver be expanded to 
include prudent use of local funds, 
reduced tax revenues, and reduction in 
State support. 

Response. No change has been made. 
Subject to the Chapter 1 statute and 
legislative history, the SEA has the 
responsibility of determining whether to 
grant maintenance of effort waivers. 

Comment. Two commenters 
recommended that this section be 
revised to allow tax initiatives or 
referenda to be considered exceptional 
and uncontrollable when they cause 
drastic reductions in the level of 
services an agency can provide. 

Response. No change has been made. 
In the conference report accompanying 
Chapter 1, the conferees expressly 
stated that they “do not consider tax 
initiatives or referenda as exceptional or 
uncontrollable circumstances.” 127 
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Cong. Rec. H5645 (daily ed. July 29, 
1981). 


Section 200.62 Supplement, not 
supplant. 


Comment. A number of comments 
were received requesting guidance in 
interpreting the supplement, not 
supplant requirement. Several 
commenters recommended that this 
section be revised to include tests for 
determining compliance with the 
supplement, not supplant requirement. 

Two commenters recommended 
adding language to the section expressly 
prohibiting LEAs from using Chapter 1 
funds to provide services otherwise 
required by law, programs of bilingual 
education, English as a second language 
program, or programs for handicapped 
children. The commenters also 
recommended that the regulations 
expressly state that State and local 
funds expended for programs of the 
types listed above may not be excluded 
for the purpose of determining 
compliance with the supplement, not 
supplant and comparability 
requirements. Two additional 
commenters recommended adding 
language to paragraph (c) stating that 
Chapter 1 services provided within the 
regular classroom must be supplemental 
and that an LEA that provides Chapter 1 
services within the regular classroom 
must retain some type of records 
showing that the services are 
supplementary and are provided only to 
children eligible and properly selected 
for Chapter 1 services. 

Response. No change has been made. 
The Department's draft nonregulatory 
guidance offers extensive, though not 
exclusive, standards for determining 
compliance with the supplement, not 
supplant requirement. It is anticipated 
that information on this issue will also 
be included in the final document. Under 
these circumstances, the Secretary does 
not feel that the inclusion of Federal 
standards for supplement, not supplant 
are necessary in the regulations. 

Comment. Two commenters 
recommended that the regulations 
clarify what is meant in paragraph (b) 
by “programs * * * consistent with the 
purposes of Chapter 1.” That term is 
used in both this section and in § 200.63 
(Comparability of services) as a 
standard for determining whether funds 
may be excluded in determining ° 
compliance with the supplement, not 
supplant and comparability 
requirements. 

Response. No change has been made. 
The term can be understood by referring 
to the declaration of policy in Section 
552 of Chapter 1. That section provides 
that Chapter 1 programs are to address 


the special needs of educationally 
deprived children. In order to be 
consistent with the purposes of Chapter 
1, a program would have to be designed 
and implemented on the basis of the 
factors mentioned in Section 552 of 
Chapter 1. 

Comment. One commenter objected to 
the provision in § 200.62(b) allowing the 
exclusion of State and local funds for 
certain special programs. The 
commenter felt that excluding these 
funds would reduce the level of services 
Chapter 1 participants would otherwise 
receive. 

Response. No change has been made. 
Section 558(b) of Chapter 1 specifically 
authorizes the exclusion of these funds. 

Comment. One commenter 
recommended that the supplement, not 
supplant requirement be waived for 
secondary schools so that these children 
could be provided Chapter 1 services in 
place of regular State and locally funded 
services. 

Response. No change has been made. 
Without waiving the supplement, not 
supplant requirement for secondary 
schools, the draft nonregulatory 
guidance illustrates how Chapter 1 
programs can be operated in secondary 
schools in compliance with the 
supplement, not supplant requirement. 
The Secretary expects that this 
flexibility will also be contained in the 
final document. 


Section 200.63 Comparability of 
services. 


Comment. One commenter questioned 
why the regulations use the term 
“attendance area” where the statute 
uses the term “area.” 

Response. No change has been made. 
The terms “area” and “school 
attendance area” are both used in 
section 558(c) of Chapter 1. Based on the 
context in which the terms are used and 
the history of the comparability 
provision, it is clear that both the terms 
“area” and “school attendance area” 
mean “attendance area” as that term is 
defined in § 200.3. 

Comment. Several commenters 
recommended that language be added to 
the regulations explaining what 
standards will be used by auditors to 
determine whether an LEA has complied 
with the comparability requirement. The 
commenters specifically recommended 
that definitions be provided for such 
terms as “comparable,” “substantially 
comparable,” “unpredictable changes,” 
“equivalence among schools in teachers, 
administrators, and auxiliary 
personnel,” and “equivalence among 
schools in the provision of curriculum 
materials and instructional supplies.” 
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Response. No change has been made. 
An SEA has the responsibility of 
ensuring that LEAs in its State 
implement the comparability provisions 
as those provisions are interpreted by 
the SEA. As long as an SEA’s 
interpretation is not inconsistent with 
the language of the statute and 
regulations, it will not be challenged in 
final audit determinations. The 
Secretary does not believe that a single 
mandatory interpretation in the 
regulations would further most 
effectively the intent of the 
comparability provision.-The 
Department's draft nonregulatory 
guidance does, however, offer 
acceptable, though not exclusive, means 
of determining compliance with the 
comparability provision. It is anticipated 
that similar guidance will also be 
contained in the final document. 

Comment. One commenter 
recommended that language be added to 
the regulations expressly stating that the 
comparability assurances must be 
implemented and records maintained 
documenting the implementation. 

Response. No change has been made. 
Implicit in the concept of a required 
assurance is the requirement that the 
assurance be implemented. That this is 
true for comparability is borne out by 
the statement in section 558(c)(2)(C) of 
Chapter 1 that certain changes after the 
beginning of the school year are not 
considered in determining 
comparability. It would not have been 
necessary to exclude these certain 
changes unless general conditions after 
the beginning of the school year are to 
be considered in determining 
compliance. 

Comment. One commenter 
recommended that language be added to 
this section specifying procedures for 
excluding State and_local funds for 
certain special programs in determining 
compliance with the comparability 
provisions. 

Response. No change has been made. 
An LEA is free to implement the 
exclusion using whatever procedures 
the LEA or SEA establishes. Because 
these may differ among States, it would 
not be appropriate to require all States 
to use a single procedure. 

Comment. One commenter 
recommended that the regulations 
require an LEA to file comparability 
assurances annually. 

Response. No change has been made. 
Section 558(c)(2) of Chapter 1 only 
appears to require an LEA to file one- 
time assurances. These will continue in 
effect unless the LEA submits revised 
assurances, 
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Comment. One commenter 
recommended adding language 
specifying the SEA's responsibility with 
respect to LEA's compliance with the 
comparability requirements. 

Response. No change has been made. 
The SEA’s responsibility in this regard is 
no different than with respect to any 
other required assurance. The SEA is 
responsible for ensuring that LEAs 
comply with the comparability 
requirement. 

Comment. One commenter 
recommended that the regulations be 
revised to require LEAs to continue to 
determine comparability on the same 
basis as under Title I, except that they 
may exclude high cost students. 

Response. No change has been made. 
Although the basic comparability 
requirement in Chapter 1 is almost 
identical to that of Title I, the means of 
complying with it can be different. 
Chapter 1 states that LEAs shall be 
deemed to be in compliance with the 
comparability requirement by filing 
certain assurances. An SEA, however, 
may accept other means of 
demonstrating comparability, including 
use of the method that was used under 
Title I. 

Subpart E—Participation in Chapter 1 


Programs of Educationally Deprived 
Children in Private Schools 


Comment. A number of commenters 
recommended that language be added to 
the regulations to clarify the issue of 
which, if any, civil rights requirements 
should apply to private schools whose 
students receive Chapter 1 services. 

Response. No change has been made. 
The applicability of Title VI of the Civil 
Rights Act of 1964 is set forth in the 
Office for Civil Rights “Report on 
Nonpublic Schools Participating in 
Federal Programs,” published at 41 FR 
35553 (Aug. 23, 1976), and remains in 
effect. Issues pertaining to the 
applicability of other civil rights 
requirements as they relate to the 
participation of children in private 
schools are under study and, as 
appropriate, will be clarified in Chapter 
1 nonregulatory guidance or by other 
means. 


Section 200.70 Responsibility of LEAs. 


Comment. Two commenters 
questioned why the regulations require 
that private school children must reside 
in project areas to be eligible to receive 
Chapter 1 services. 

Response. A change has been made. 
With the exception of services offered 
under section 556(b)(1)(C), public school 
students must reside in a project area to 
receive Chapter 1 services. The 
provisions governing Chapter 1 services 


for children in private schools are 
intended to ensure that Chapter 1 
services are provided to those children 
who would have been served had they 
attended the public school serving the 
attendance area in which they reside. 
Accordingly, services to private school 
children must be provided with regard 
to area of residence, unless the LEA 
chooses to serve all students under 
section 556(b)(1)(C). This approach is 
consistent with that followed under 
section 130 of Title I (20 U.S.C. 2740) on 
which section 557 of Chapter 1 is based. 
However, if an LEA serves 
educationally deprived, low-income 
public school children under section 
556(b)(1)(C) of Chapter 1, the LEA must 
also serve such children in private 
schools: Section 200.71(b) reflects this 
situation. 

Comment. One commenter questioned 
why this section required that private 
school students’ opportunity to 
participate take into account their 
number and needs. The commenter 
noted that the statute requires that 
expenditures for such children take 
those factors into account. 

Response. No change has been made. 
The requirement that private school 
students’ opportunity to participate in 
Chapter 1 projects be based on the 
number and needs of such children is 
implicit in the requirement that Chapter 
1 services be based on an assessment of 
educational need. 

Comment. One commenter questioned 
the statutory authority for paragraph (qd), 
which requires that Chapter 1 services 
for private school studenis be provided 
by either public employees or by a 
contractor independent of the private 
school and any religious organization. 

Response. No change has been made. 
That provision is based on section 
436(b)(2) of GEPA, made applicable to 
Chapter 1 by section 596(a) of the ECIA. 
Section 436(b)(2) requires that control of 
funds provided to an LEA under Chapter 
1 be in a public agency and that a public 
agency administer those funds. The 
requirement that a contractor be 
independent of the private school and 
any religious organization is intended to 
ensure maintenance of the requisite 
public control. 

Comment, One commenter 
recommended adding language to this 
section expressly requiring LEAs to 
consult with private school officials in 
planning and implementing Chapter 1 
projects. 

Response. A change has been made. 
Language has been added to require 
consultation with private school 
officials. The Secretary believes that 
this change is needed to ensure that 
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section.557(a) of Chapter 1 will be 
carried out effectively. 

Comment. One commenter 
recommended that the regulations be 
revised to clarify LEAs’ responsibilities 
for children who reside in one district 
and attend a private school located in 
another district. 

Response. No change has been made. 
As indicated in § 200.70{a), the 
responsibility for providing Chapter 1 
services to an eligible child rests with 
the LEA in whose district the child 
resides. If it is not feasible for an LEA to 
provide services either in a private 
school outside its own district or to have 
children attending such schools brought 
back into its district to receive services, 
the LEA should consider entering into 
an agreement with the LEA in whose 
district the private school is located. 


Section 200.71 Factors used in 
determining equitable participation. 


Comment. One commenter questioned 
whether paragraph (a) required a dollar- 
to-dollar comparison of services for 
public and private school children. 

Response. No change has been made. 
Section 557 of Chapter 1 requires 
expenditures be equal, taking into 
account the number of children and their 
educational needs. Therefore some type 
of dollar comparison is involved. An 
SEA may provide guidance to its LEAs 
regarding how, in accordance with 
section 557(a) of Chapter 1 and 
§ 200.71(a) of these regulations, the 
comparison is to be made. 

Comment. Two commenters 
questioned the authority for the 
equitable services requirement in 
paragraph (b). 

Response. No change has been made. 
Section 557(b)(2) of Chapter 1 requires 
the Secretary to implement a bypass if 
an LEA has substantially failed to 
provide for the participation “on an 
equitable basis” of educationally 
deprived children in private schools. If 
the standard for a bypass is failure to 
provide services on an equitable basis, 
then it follows that an LEA is required to 
provide such services. In addition, 
section 557(a) of Chapter 1 refers to 
equal expenditures for services to 
private school children and to services 
being provided “to the extent consistent 
with the number of educationally 
deprived children.” The Secretary 
believes this language also requires that 
Chapter 1 services be provided to 
private school children on an equitable 
basis. 

Comment. Several commenters 
recommended that paragraph (b) of this 
section be revised to clarify whether 
services for private schoolchildren must 
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be provided at the same grade levels 
and in the same instructional areas as 
services for children in public schools. 

Response. No change has been made. 
In general, an LEA will provide services 
for private school children in the same 
instructional areas and grade levels as 
in the public schools. An LEA considers 
the needs of all educationally deprived 
children in eligible areas, including 
those attending private schools, in 
designing its Chapter 1 project. If the 
needs of the children in private schools 
are different than those of the children 
in public schools, the LEA should 
consider that in designing its project. An 
LEA designs a project based on its 
needs assessment and provides project 
services to participants that meet the 
LEA’s selection criteria. This applies to 
all participants, those in public and 
those in private schools alike. 

Comment. One commenter questioned 
why the language requiring that Chapter 
1 services be of sufficient size, scope, 
and quality was repeated in this section 
when § 200.52 applies to all Chapter 1 
projects. 

Response. No change has been made. 
That language is included in § 200.71 to 
emphasize its applicability to services 
for private school children. The 
standard is also used, in part, to 
determine whether private school 
children are receiving services on an 
equitable basis. 

Comment. One commenter questioned 
the omission of standards and criteria 
for determining whether private school 
children are receiving Chapter 1 services 
on an equitable basis. 

Response. No change has been made. 
Equitable participation is measured 
against the services provided to children 
attending public schools. Because of the 
wide variety in types of services 
provided by different LEAs, the 
Secretary has determined that a single 
set of standards for determining 
equitable participation would not be 
practical. 

Comment. One commenter 
recommended that language be added to 
this section limiting the amount of 
Chapter 1 funds an LEA must expend to 
provide services for private school 
children. : 

Response. No change has been made. 
The statute requires expenditures for 
private school children to be equal, 

’ taking into account the number and 
needs of such children, to expenditures 
for public school children. 


Section 200.72 Funds not to benefit a 
private school 


Comment. One commenter 
recommended revising paragraphs (a) 
and (b) to clarify that the private school 


children who may receive services must 
be educationally deprived. 

Response. No change has been made. 
Section 200.70 of the regulations 
specifically limits services to 
“educationally deprived children 
residing in project areas.” 

Comment. One commenter questioned 
how an LEA can ensure that Chapter 1 
funds are used to provide services to 
private school children that supplement 
the level of services the children would 
otherwise receive without becoming 
unduly entangled with the private 
schools. 

Response. No change has been made. 
An LEA must design its Chapter 1 
project so that the services provided to 
private school children are limited to 
those which meet the special 
educational needs of eligible private 
school children; the services must not 
benefit the private school. Chapter 1 
participants attending private schools 
should be selected on a basis identical 
or comparable to that used to select 
children attending public schools. As 
long as these conditions are met, the 
LEA's Chapter 1 services comply with 
§ 200.72. 

Comment. One commenter questioned 
whether an LEA could allow Chapter 1 
personnel to perform non-instructional 
duties in private schools. 

Response. No change has been made. 
Section 200.72(b) prohibits the use of 
Chapter 1 funds to meet the needs of a 
private school or the general needs of 
children in a private school. 
Performance of non-instructional duties, 
the benefits of which are not limited to 
Chapter 1 participants, are prohibited by 
this language. 


Section 200.73 Use of public school 
employees 


Comment. One commenter 
recommended adding language to this 
section explaining under what 
circumstances private school personnel 
may be employed part-time by an LEA 
to provide Chapter 1 services. 

Response. No change has been made. 
Such an arrangement would be 
allowable as long as the SEA is satisfied 
that the LEA is able to supervise 
effectively the employee and to 
maintain administrative direction and 
control of that portion of its project. 


Section 200.74 Equipment and supplies 


Comment. One commenter questioned 
the authority for this section, 
particularly paragraphs (b) and (e). 

Response. No change has been made. 
The Secretary believes that the 
provisions in § 200.74 are reasonable 
and necessary to ensure that LEAs 
maintain adequate administrative 
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control over Chapter 1 funds and 
property as required by section 436(b)(2) 
of GEPA. In addition, the provisions in 

§ 200.74 are necessary to carry out the 
general purpose of section 557 of 
Chapter 1 to provide equitable services 
to private school children but not to 
provide funds or services to private 
schools. 

Comment. One commenter 
recommended that language be added to 
this section to provide guidelines 
concerning the use of equipment and 
supplies in private schools. 

Response. No change has been made. 
The Secretary. believes that LEAs and 
SEAs are able to comply with the 
requirement without additional Federal 
regulation. 


Section 200.75 Construction 


Comment. One commenter questioned 
the statutory authority for prohibiting 
the use of Chapter 1 funds for the 
construction of private school facilities. 

Response. No change has been made. 
Section 436({b}(2) of GEPA requires LEAs 
to maintain administrative control over 
Chapter 1 funds and title to property 
acquired with Chapter 1 funds. It would 
not be possible to comply with that 
requirement if Chapter 1 funds were 
used to construct private school 
facilities. 


Subpart F—Due Process Procedures 
Section 200.80 Bypass—General 


Comment. One commenter questioned 
why paragraph (a)(2) of this section uses 
the phrase “failed to provide services” 
when the statute uses the term “failed to 
provide for the participation.” 

Response. A change has been made. 
The statutory language has been 
incorporated into the regulations. 

Comment. One commenter questioned 
why the regulations do not contain 
criteria for determining whether an LEA 
has substantially failed to provide for 
the participation of educationally 
deprived children attending private 
schools. 

Response. No change has been made. 
That determination would be based on a 
close examination of the particular 
circumstances in an LEA. Because the 
nature of these circumstances could 
vary greatly among LEAs, the Secretary 
does not believe that meaningful criteria 
could be developed to apply to all 
possible circumstances. Note that 
§ 200.81 does require the Secretary to 
detail the reasons for an intended 
bypass in a written notice to the LEA 
before taking any final action to 
implement a bypass. 
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Comment, One commenter, noting that 
section 557(b)(3)(B) of Chapter 1 
authorized the Secretary to withhold 
funds pending final resolution of an 
investigation that could result in a 
bypass, recommended that strict time 
limits be placed on all steps in the 
bypass procedures. This would protect 
an LEA that was ultimately not 
bypassed from having funds withheld 
for a lengthy period of time. 

Response. No change has been made. 
The Secretary will process all bypass 
proceedings as expeditiously as 
possible. It is expected that the 
Secretary will only very infrequently, if 
ever, exercise his withholding authority 
pending final action on a bypass. 

Comment. One commenter 
recommended that language be added to 
the regulations limiting the amount of 
Chapter 1 funds that an LEA would have 
to contribute to pay for a bypass. The 
commenter felt that this amount should 
not exceed the amount, on a per pupil 
basis, expended on Chapter 1 
participants from public schools. 

Response. No change has been made. 
The statute requires that the actual cost 
of a bypass action be paid for with 
Chapter 1 funds from the allocations of 
the affected State or LEA. 

Comment. One commenter questioned 
why paragraph (b) did not include a 
reference to that statutory requirement 
that the Secretary consult with 
appropriate public and private school 
officials in arranging for Chapter 1 
services under a bypass. 

Response. A change has been made. 
That requirement has been added to 
§ 200.80(b). 


Section 200.81 Notice by the Secretary. 


Comment. One commenter felt that 
the language in the regulations did not 
accurately reflect the statutory language 
which states that the Secretary will take 
no final action on a bypass until the 
affected SEA and LEA have had 45 days 
from when they received written notice 
from the Secretary to submit written 
objections to the Secretary's written 
notice. 

Response. A change has been made. 
Section 200.81(a)(3) has been modified 
to indicate that an LEA and an SEA 
have at least 45 days from receipt of the 
written notice to respond to the 
Secretary's intended bypass. 


Section 200.82 Bypass procedures. 


Comment. Several commenters 
recommended that language be added to 
the regulations stating that the burden of 
proof in any bypass or other due process 
procedure would be on the Secretary 
rather than the affected SEA or LEA. 


Response. No change has been made. 
Section 557(b)(4)(A) of Chapter 1 
indicates that the Secretary shall not 
take final action on a bypass without 
affording the LEA or SEA an opportunity 
to show cause why that action should 
not be taken. At this stage, the burden of 
proof, therefore, would be on the LEA or 
SEA to show cause. The Secretary 
would not propose to take action to 
implement a bypass at all, however, 
unless he was presented with 
substantial evidence that such action 
was warranted. 


Section 200.83 Appointment and 
functions of a hearing officer. 


Comment. One commenter questioned 
what the statutory authority was for 
§§ 200.83-200.85. 

Response. No change has been made. 
The Secretary believes that the 
provisions contained in these sections 
are reasonably necessary both to ensure 
compliance with section 557(b) of 
Chapter 1 and to protect the due process 
rights of SEAs and LEAs. 

Comment, One commenter 
recommended revising this section to 
provide that the hearing officer has the 
authority to conduct and require 
discovery. 

Response. No change has been made. 
The bypass provisions contained in 
section 557(b) of Chapter 1 were 
originally enacted as part of the 
Education Amendments of 1978. As the 
House Report accompanying these 
amendments indicated, it was the intent 
of Congress that the bypass authority be 
exercised “in a manner which will 
assure a prompt resolution of complaints 
from representatives of nonpublic 
school children * * *.” Accordingly, the 
Commissioner was directed “to adopt 
and publicize systematic procedures for 
the prompt processing of complaints,” 
H.R. Rep. No. 1137, 95th Cong., 2d Sess. 
33 (1978). In keeping with this 
congressional mandate to devise prompt 
and expedited bypass procedures, the 
Secretary has decided that to permit the 
hearing examiner to conduct discovery 
would result in time-consuming delays 
in the proceedings. 


Section 200.90 General. 


Comment. A number of commenters 
recommended that sections be added to 
the regulations containing complaint 
resolution procedures and due process 
procedures for situations other than 
bypass, withholding, and final audit 
determinations. The commenters felt 
that procedures should be set out so that 
if parents and the general public raise 
questions about Chapter 1 projects, they 
can be assured that their concerns will 
be taken up. Several commenters 
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recommended that LEAs be covered 
under these sections and that they also 
be given appeal rights to the Department 
of SEA determinations regarding 
application disapproval and State 
audits. 

Response. No change has been made. 
The statute does not authorize the 
Secretary to prescribe complaint 
resolution procedures for SEAs and 
LEAs. That such statutory authority 
existed under Title I and was not 
included in Chapter 1 further supports 
the decision not to prescribe procedures 
here. The Secretary does not believe 
that requiring SEAs to defend their 
application approval and audit 
determinations to the Department is in 
keeping with the general intent of 
reducing the Federal role in the Chapter 
1 program. Finally, LEAs are not 
covered by these sections because 
withholding and final audit 
determinations are made with respect to 
SEAs, not LEAs. 

Comment. One commenter 
recommended that all references in 
§§ 200.90-200.103 to final audit 
determinations be deleted. The 
commenter did not believe that the 
Secretary has the authority to make 
audit findings under Chapter 1. 

Response. No change has been made. 
Section 202 of the Intergovernmental 
Cooperation Act of 1968, section 555(d) 
of Chapter 1, and section 4(a)(1) of the 
Inspector General Act of 1978 authorize 
the Department to perform audits of 
Chapter 1 programs. 

Comment, One commenter 
recommended deletion of all provisions 
relating to the involvement of the 
Education Appeal Board with Chapter 1. 

Response. No change has been made. 
The Secretary believes that the 
provisions contained in §§ 200.90- 
200.103, including use of the Education 
Appeal Board (EAB), are appropriate 
means of implementing statutory 
requirements and protecting SEAs’ due 
process rights regarding withholdings 
and final audit determinations. The 
Secretary shares the concern of 
commenters that lengthy and time- 
consuming proceedings, with attendant 
burden, be avoided, particularly under 
the ECIA. On the other hand, the 
Secretary does not believe that 
administrative efficiency would be 
served by establishing a parallel and 
duplicatory. appeal mechanism for audit 
and withholding appeals under the 
ECIA. Instead the Secretary has 
decided, in accordance with the 
authority given him under 20 U.S.C, 
1234(a)(4), to use the EAB mechanism, 
with which considerable experience has 
been gained since 1974, while 
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streamlining its procedures and applying 
new techniques to ensure more 
expeditious proceedings. 

Comment. One commenter 
recommended that specific timeframes 
be attached to all steps in the 
procedures in §§ 200.90-200.103. 

Response. No change has been made. 
Specific time limits for many steps are 
already included in the regulations. Due 
to significant variations in scope and 
complexity of issues raised in these 
proceedings, further specific timeframes 
would not allow the flexibility 
necessary for orderly conclusion of the 
procedures. 

Comment. One commenter questioned 
whether the Secretary could enter into a 
compliance agreement with an SEA 
under the procedures contained in 
§§ 200.90-200.103. 

Response. No change has been made. 
The Chapter 1 statute does not afford 
the Secretary the authority to enter into 
compliance agreements. 


Section 200.92 Definitions. 


Comment. One commenter questioned 
whether the definition of the term 
“recipient” as “the named party or 
entity that initially received Federal 
funds under Chapter 1” meant that only 
an SEA was a recipient and LEAs were 
not therefore responsible for complying 
with civil rights requirements that apply 
to recipients of Federal funds. 

Response. No change has been made. 
The definitions in § 200.92 apply only for 
purposes of the due process provisions 
in §§ 200.90-200.103. For those purposes, 
only an SEA is considered a recipient. 
However, both SEAs, LEAs, and State 
applicant agencies are considered 
recipients of Federal funds under 
Federal civil rights statutes and 
regulations. ; 


Section 200.99 Intervention. 


Comment. One commenter 
recommended that this section be 
revised to specify whether a panel will 
temporarily postpone its proceedings 


upon receiving an application for 
intervention. 

Response. No change has been made. 
An application for intervention received 
after a panel has begun its proceedings 
would be processed as expeditiously as 
possible and, if accepted, considered in 
the final decision. 


Section 200.103 The Secretary's 
decision. 

Comment. One commenter 
recommended that language be added to 
the regulations stating that the 
Secretary's decision is subject to judicial 
review under section 593 of Chapter 3. 

Response. No change has been made. 
Because judicial review is a procedure 
that is not under the administration of 
the Department, the Secretary has 
decided not to include it in the 
regulations. 


Applicability of Other Statutes: General 
Education Provisions Act 


Comment. The preamble to the 
Chapter 1 NPRM indicated that it had 
been determined that the General 
Education Provisions Act (GEPA), 20 
U.S.C. 1221-1234e, is not applicable to 
Chapter 1 except for those sections of 
GEPA specifically made applicable by 
Section 596 of the ECIA. A considerable 
number of commenters objected to this 
interpretation, contending that GEPA 
was generally applicable to Chapter 1, 
and urged the Secretary to revise his 
interpretation. 

Response. No change has been made. 
Section 596, 20 U.S.C. 3876, provides as 
follows: 

(a) Sections 434, 435, and 436 of the 
General Education Provisions Act 
(Relating to “State Educational Agenc 
Monitoring and Agency Application” 
shall not apply to programs authorized 
under this subtitle except to the extent 
that they relate to fiscal control and 
fund accounting procedures (including 
the title to property acquired with 
Federal funds), and shall not be 
construed to authorize the Secretary to 
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require any reports or take any actions 
not specifically required by this subtitle. 

(b) Section 412 of the General 
Education Provisions Act shall apply to 
any funds appropriated for any fiscal 
year pursuant to this subtitle. 


- Nowhere is it stated in the ECIA that 


GEPA generally applies to Chapter 1 
funds. Section 596(a) of the ECIA, 
quoted above, makes certain provisions 
of GEPA inapplicable to Chapter 1. 
Section 596(b), on the other hand, 
specifically provides that section 412 of 
GEPA, 20 U.S.C. 1225, is applicable. 
There would have been no reason for 
Congress to provide in section 596 of the 
ECIA for the applicability of section 412 
of GEPA if Congress had clearly 
intended GEPA generally to apply to the 
ECIA. Thus, section 596 is ambiguous 
with respect to the issue of general 
GEPA applicability. 4 

Under Chapter 1, the authority of the 
Secretary to regulate is very limited, and 
there is a clear legislative policy that 
States should be lvft—to the maximum 
extent possible—free of regulatory 
restraint. Section 596 of the ECIA places 
on the Secretary some of the most 
stringent limitations on agency 
rulemaking in Federal aid to education 
programs. In the face of these 
limitations, it is difficult to conclude that 
the Secretary was empowered, through 
regulatory interpretation, in effect, to 
add some 50 pages of legislation on top 
of that already contained in Chapter 1. 
The Secretary believes that Congress 
did not squarely resolve the GEPA issue 
and that in the absence of such 
congressional resolution, given the 
thrust of the ECIA, he should refrain 
from imposing, by regulation, conditions 
which Congress did not clearly impose 
by statute. Therefore, the 
recommendation of many commenters 
that GEPA apply to Chapter 1 has not 
been adopted. 
[FR Doc. 82~20536 Filed 7-28-82; 8:45 am] 
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DEPARTMENT OF EDUCATION 
Office of Elementary and Secondary 
Education 

34 CFR Part 298 


Chapter 2 of the Education 
Consolidation and improvement Act of 
1981; Administration of Funds and 
Design of Programs by State and 
Local Agencies 


AGENCY: Office of Elementary and 
Secondary Education, Ed. 


ACTION: Final regulations. 


sumMMARY: The Secretary issues final 
regulations for activities authorized 
under Subchapters A, B, and C of 
Chapter 2 of the Education 
Consolidation and Improvement Act of 
1981 (ECIA). These regulations allow 
State and local educational agencies 
maximum flexibility to administer funds 
and design programs under these 
subchapters of Chapter 2. 

The Secretary is also amending in a 
separate document the regulations in 34 
CFR Parts 74 and 76 (Education 
Department General Administrative 
Regulations) to indicate that those 
regulations do not apply to programs 
authorized under Chapter 2; and the 
regulations in 34 CFR Part 78 (the 
regulations for the Education Appeal 
Board). 

EFFECTIVE DATE: These final regulations 
will take effect on August 12, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Allen King, Deputy Director, 
Division of Educational Support 
Services, Office of Elementary and 
Secondary Education, 400 Maryland 
Avenue, SW. (Room 1725 Donohoe 
Building), Washington, D.C. 20202. 
Telephone: (202) 245-8223. 
SUPPLEMENTARY INFORMATION: 

a. Purpose of Chapter 2 consolidation. 
Chapter 2 of the ECIA (“Chapter 2”) was 
enacted as part of Subtitle D of Title V 
of the Omnibus Budget Reconciliation 
Act of 1981 (Pub. L. 97-35). Chapter 2 
consolidates 28 education grant 
programs funded in Fiscal Year 1981 into 
a single authorization of grants to 
States. As stated in Section 561(a) of the 
ECIA, the programs consolidated are: 


(1) Titles I, M11, IV, V, VI, VIII, and IX 
(except part C) of the Elementary and 
Secondary Education Act of 1965; 

‘ (2) The Alcohol and Drug Abuse Education 
ct; 

(3) Part A and section 532 of title V of the 
Higher Education Act of 1965; 

(4) The Follow Through Act (on a phased 
basis); 

(5) Section 3(a)(1) of the National Science 
Foundation Act of 1950 relating to precollege 
science teacher training; and 

(6) The Career Education Incentive Act. 


Section 561(b) of Chapter 2 declares 
the legislative purpose of Chapter 2 to 
be the transfer of authority and 
responsbility to State and local 
educational agencies. It states: 


The basic responsibility for the 
administration of funds made available under 
this chapter is in the State educational 
agencies, but it is the intent of Congress that 
this responsibility be carried out with a 
minimum of paperwork and that the 
responsibility for the design and 
implementation of programs assisted under 
the chapter shall be mainly that of local 
educational agencies, school superintendents 
and principals, and classroom teachers and 
supporting personnel, because they have the 
most direct contact with students and are 
most directly responsible to parents. 


The final regulations are designed to 
implement these purposes. 

b. Authority to issue Chapter 2 
regulations. Chapter 2 does not require 
the Secretary to publish regulations to 
implement any of its provisions. In fact, 
Section 591(a) of the ECIA substantially 
limits the authority of the Secretary to 
issue regulations under Chapter 2. The 
Secretary is authorized to issue 
regulations only if they— 

(1) Relate to the discharge of duties" 
specifically assigned to the Secretary; 

(2) Relate to proper fiscal accounting 
and payment methods; or 

(3) Are deemed necessary “to 
reasonably insure that there is 
compliance with the specific 
requirements and assurances” in 
Chapter 2. 

In accordance with these provisions, 
the Secretary concludes that regulations 
for the Chapter 2 program are needed 
only to cover the following subjects: 
—How a State or local educational 

agency obtains funds under Chapter 2 

(Subpart A); 

—Fiscal requirements that a State or 
local educational agency must meet 
(Subpart B); 

—How children enrolled in private 
schools participate in Chapter 2 
programs (Subpart C); and 

—Due process procedures (Subpart D). 
The following paragraphs provide a 

summary description of the Chapter 2 

statute and final regulations. 

c. Summary of program: distribution 
of funds to SEAs and LEAs. Before a 
State may receive Chapter 2 funds, the 
State must meet two requirements. First, 
it must establish a State Advisory 
Committee that meets the requirements 
for representation in Section 564(a)(2) of 
Chapter 2. Section 564({a)(2) describes 
the composition and functions of the 
committee. The final regulations add no 
requirements to this statutory process. 
However, they do describe 
circumstances under which a State may 
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use an existing organization to serve as 
the advisory committee. 

The Secretary encourages Governors 
to appoint their State Advisory 
Committees as early as possible. Any 
pre-grant costs incurred for expenses of 
State Advisory Committees prior to July 
1, 1982 may be paid from available 
resources and those accounts 
reimbursed after July 1 from a State’s 
Chapter 2 funds. Also, those costs may 
be paid from funds appropriated in 
Fiscal Year 1981 to implement title V-B 
of the Elementary and Secondary 
Education Act of 1965. 

Second, the State must submit an 
application to the Secretary. The 
application must designate the State 
educational agency (SEA) as the State 
agency responsible for the 
administration and supervision of 
programs assisted under Chapter 2, set 
forth the planned allocation of funds in 
accordance with Section 564(a)(3), and 
meet other minimum statutory 
requirements contained in Section 
564(a)(4)-(7). The Secretary requires no 
particular form of application. 

After the Secretary checks to insure 
that the application meets the statutory 
requirements, the Secretary provides a 
grant award to the State for an amount 
computed on the basis of the school-age 
population in the State compared to the 
school-age population of all States in 
accordance with Section 563 of Chapter 
2. 

Under Section 565, the State must 
distribute at least 80 percent of the 
funds it receives to the local educational 
agencies (LEAs) in the State in 
proportion to the relative enrollments in 
public and private schools in those 
agencies, “adjusted, in accordance with 
criteria approved by the Secretary, to 
provide higher per pupil allocations to 
local educational agencies which have 
the greatest numbers or percentages of 
children whose education imposes a 
higher than average cost per child. . . .” 
Section 565(a) lists several examples of 
“high-cost” children but the examples 
are not exclusive. The Secretary issues 
no regulatory requirements or standards 
for evaluating State criteria under 
Section 565. In carrying out this function, 
the Secretary will approve criteria that 
are reasonably calculated to produce an 
equitable distribution of funds with 
reference to the factors listed in Section 
565(a). 

To receive its allocation from the 
SEA, an LEA must have on file with the 
SEA an application which “sets forth the 
planned allocation of funds * * *” in 
accordance with Section 566(a)(1) and 
meets other minimum statutory 
requirements stated in section 566. An 
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SEA or LEA may use Chapter 2 funds for 
the purposes described in Subchapters 
A through C of Chapter 2. These three 
Subchapters are titled— 

Subchapter A—Basic Skills 
Development; 

Subchapter B—Educational ; 
Improvement and Support Services; and 

Subchapter C—Special Projects. 

Chapter 2 contains no set-asides or 
other requirements that an SEA or LEA 
allocate a particular portion of its funds 
to any of the purposes stated in 
Subchapters A through C. An SEA or 
LEA is free to distribute its funds among 
the range of purposes stated in these 
subchapters as it sees fit. 

In general, the SEA is responsible for 
the administration and supervision of 
programs assisted with Chapter 2 funds. 
However, under Section 566(c) each LEA 
has “complete discretion, subject only to 
the provisions of [Chapter 2], in 
determining how funds the agency 
receives ... shall be divided among the 
purposes of [Chapter 2] in accordance 
with the application submitted under 
[Section 566(a)].” 

d. Fiscal requirements. Section 585 of 
Chapter 2 contains provisions regarding 
maintenance of effort and use of Federal 
funds to supplement and not supplant 
State and local funds. Under Section 
585(a)(1), the combined fiscal effort per 
student or the aggregate expenditures 
within the State with respect to the 
provision of free public education for the 
preceding fiscal year may not be less 
than 90 percent of the combined fiscal 
effort per student or aggregate 
expenditures for the second preceding 
fiscal year. Section 585(a)(2) calls for 
proportional reduction of a State’s 
Chapter 2 allocation if a State fails to 
meet this requirement. Section 585(a)(3) 
allows the Secretary to waive the 
requirement, for one year, if the waiver 
is equitable due to exceptional or 
uncontrollable circumstances. The 
Conference Report, however, indicates 
that the Secretary may not consider tax 
initiatives or referenda to be exceptional 
or uncontrollable circumstances. 127 
Cong. Rec. H5645 (daily ed. 1981). 
Section 585(b) states the supplement, not 
supplant principle that applies to 
Chapter 2. 

Because representatives of SEAs and 
LEAs, in meetings with staff members of 
the Department, have been particularly 
concerned regarding the need for 
guidance on these provisions and 
because Section 585(c) of Chapter 2 
specifically invites the issuance of 
regulations, the Secretary issues 
minimal regulations on a number of key 
points on these subjects. These 
regulations are designed to afford 
greater flexibility and maximum 


discretion to SEAs and LEAs in meeting 
the fiscal requirements described above. 
The pertinent regulations are contained 

in Subpart B. 

e. Participation of children enrolled in 
private schools. Chapter 2 makes 
extensive provision for the equitable 
participation of children enrolled in 
private schools. Sections 586{d) and fe) 
provide that the Secretary may arrange 
for services to private school children if 
an SEA or LEA is prohibited by law or 
“has substantially failed or is unwilling” 
to provide services on an equitable 
basis for them. 

Because Chapter 2 assigns to the 
Secretary a special duty regarding the 
equitable provision of Chapter 2 
services to children enrolled in private 
schools, the Secretary gives guidance in 
these final regulations regarding a 
limited number of questions which have 
been frequently raised and which 
knowledgeable persons, including 
representatives of private school 
children, believe require clarification. 
This clarification is needed to insure full 
compliance with the specific provisions 
which Congress has enacted to protect 
the rights of private school children to 
share in Chapter 2 services. 

Among the matters clarified in 
Subpart C of these final regulations are: 
responsibility of SEAs and LEAs to 
provide services; consultation with 
private school officials; determination of 
needs, number of children, and types of 
services; factors used in determining 
equitable participation; use of public 
school employees on other than public 
school premises; and public supervision 
and control of funds and equipment. 

f. Due process procedures. As 
indicated above, the Secretary issues 
final regulations to afford due process 
protections to State and local 
educational agencies in the event that 
disputes arise in the following areas: 
—By-pass determinations under Section 

586(d)-(h). 

—Final audit determinations. 
—Determinations to withhold funds 

under Section 592. 

By-pass procedures contained in the 
final regulations are designed to provide 


‘a brief procedural guide to enable an 


affected SEA or LEA to challenge a by- 
pass determination by the Secretary. 

Procedures regarding audit disputes 
are modeled on current regulations 
providing SEAs with highly developed 
appeal rights in cases of adverse audit 
determinations. However, the final 
regulations shorten and simplify these 
procedures and specifically tailor them 
for the Chapter 2 program. 

The final regulations provide for 
withholding proceedings under Section 


592 before the Education Appeal Board 
but require, in keeping with the mandate 
of Section 592, that these proceedings be 
conducted in accordance with the 
provisions of the Administrative 
Procedure Act. 

g. Additional guidance. The Secretary 
has recognized a need and a 
responsibility to provide further 
nonregulatory guidance with respect to 
various questions that have been 
frequently raised by representatives of 
SEAs and LEAs. The Secretary, 
therefore, is preparing, and plans to 
distribute widely, a final document 
designed to provide further 
nonregulatory guidance with respect to 
the provisions in Chapter 2. This 


~ material will provide information to 


enable SEAs and LEAs to carry out their 
increased responsibilities under Chapter 
2 and will further advise these agencies 
of alternative approaches to meet the 
requirements of the statute. 

The guidance in the document will be 
binding on all officials of the 
Department. It will not, however, be 
binding on SEAs and LEAs. It will 
clearly indicate that State and local 
officials are free to develop—indeed are 
encouraged to develop—alternative 
approaches that may be more in keeping 
with their particular needs and 
circumstances. 

h. Application of other statutes and 
regulations. (1) As the Secretary 
interprets other applicable statutes, 
recipients of grant funds under Chapter 
2 are recipients of Federal financial 
assistance under the civil rights laws. 
Therefore, those statutes, as well as 
regulations implementing those statutes, 
apply to Chapter 2 programs. The civil 
rights regulations are found in 34 CFR 
Parts 100, 104 and 106. Although 
regulations implementing the Age 
Discrimination Act of 1975 have not yet 
been published, recipients of Chapter 2 
funds must comply with the provisions 
of that Act. 

(2) As provided in Section 596 of the 
ECIA, Section 412{b) (the “Tydings 
Amendment”) of the General Education 
Provisions Act (GEPA) applies to 
Chapter 2. Section 412(b) allows SEAs 
and LEAs to “carry over” Chapter 2 
funds—that is, to use them either in the 
fiscal year for which the funds were 
appropriated or in the succeeding fiscal 
year. 

As described in Section 596 of the 
ECIA, Sections 434, 435, and 436 of 
GEPA relating to State monitoring and 
State and local general applications do 
not apply to Chapter 2 programs except 
to the extent that they relate to fiscal 
control and fund accounting procedures 
(including the title to property acquired 
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with Federal funds). The provision in 
Section 434 of GEPA which applies to 
Chapter 2 is in paragraph (a)(2) 
pertaining to the Secretary's 
discretionary authority to request a plan 
on audits. The Secretary has decided 
not to require such a plan for audits of 
the Chapter 2 programs. 

Section 435 of GEPA applies to 
Chapter 2 only with respect to 
paragraphs (b)(2) and (b)(5), which 
pertain to two assurances concerning 
fiscal control and fund accounting 
procedures that are required to be filed 
in a “single State application.” Section 
436 of GEPA applies to Chapter 2 with 
regard to similar assurances in 
paragraphs (b)(2) and (b)(3) filed in 
“single local applications.” If SEAs and 
LEAs have filed these applications, the 
assurances do not have to be filed again. 

Except for the sections indicated 
above, the provisions in GEPA have 
been determined not to apply to 
programs under Chapter 2. 

(3) Sections 1741 (relating to the 
distribution of block grant funds), 1742 
(relating to reports on the proposed use 
of funds and public hearings), and 1743 
(relating to transition provisions) of the 
Omnibus Budget Reconciliation Act of 
1981 do not apply to Chapter 2. Sections 
1744 (relating to access to records by the 
Comptroller General) and 1745 (relating 
to State auditing requirements) do apply, 
and their provisions have been 
incorporated in $§ 298.16 and 298.17 of 
this Part. 

(4) These final regulations indicate 
that the Education Department General 
Administrative Regulations (EDGAR) do 
not apply to programs under Chapter 2. 
In particular, the provisions in 34 CFR 
Part 76, which deals with State- 
administered programs, and 34 CFR Part 
74, which incorporates OMB Circulars 
A-21, A-87, A-102, and A-110, do not 
apply. Instead, States may apply 
equivalent procedures of their own for 
financial management and control of 
their programs. However, States 
continuing to comply with the provisions 
in 34 CFR Part 74 will be considered to 
be in compliance with the fiscal control 
and fund accounting procedures 
required by Sections 435 and 436 of 
GEPA that are applicable to Chapter 2. 
In addition, States may follow the 
provisions in 34 CFR 74.62, which 
incorporates Attachment P to OMB 
Circular A-102, to satisfy the audit 
requirements in Section 1745 of the 
Omnibus Budget Reconciliation Act of 
1981 and § 298.17 of these final 
regulations. As indicated in § 298.2(c) of 
these final regulations, the definitions in 
34 CFR Part 77 (definitions in EDGAR 
that apply generally to education 


programs) do not apply to Chapter 2 
programs, 

i. Use of “carryover funds” from 
programs being consolidated. The 
Secretary interprets Section 514(b)(2)(B) 
of the Omnibus Education 
Reconciliation Act of 1981 to permit 
SEAs and LEAs that have unobligated 
funds on July 1, 1982 that were 
appropriated in an appropriation act for 
Fiscal Year 1981 and were intended for 
their use under the antecedent programs 
to retain these funds for expenditure 


, and use. These funds are available for 


obligation until September 30, 1983 
under Section 412(b) of GEPA. Although 
Section 514 requires SEAs and LEAs to 
expend and use their unobligated funds 
in accordance with the purposes of 
Chapter 2, the Secretary does not 
interpret this section to require these 
agencies to allocate their unobligated 
funds according to the formula in 
Section 565(a) of Chapter 2. As a result, 
SEAs that have unobligated funds 
intended for their use under the 
antecedent programs, such as “State 
strengthening” funds under Title V of 
the Elementary and Secondary 
Education Act of 1965, may expend and 
use those funds in accordance with the 
purposes of Chapter 2 without 
distributing at least 80 percent of them 
of LEAs. Likewise, LEAs do not need to 
return their unobligated funds to the 
SEA for distribution under the Chapter 2 
formula. 

Under the Secretary's interpretation, 
unobligated funds are to be expended 
and used by those agencies for whose 
use under the antecedent programs the 
funds were intended. Thus, any 
categorical funds intended for LEAs in 
the 1981 appropriation but not awarded 
by SEAs as of July 1, 1982 shall be 
awarded to LEAs, These funds may be 
allocated in accordance with the 
distribution formula for the LEA portion 
of Chapter 2 funds or to those LEAs that 
would have received them under the 
antecedent programs. 

Because Section 514(b)(2)(B) only 
pertains to SEAs and LEAs, any 
institutions of higher education or other 
recipients of subgrants or contracts 
under the antecedent programs are not 
affected by Section 514. Therefore, these 
subgrantees or contractors shall 
continue to operate their grants or 
contracts according to the terms and 
conditions under which they were 
received. 


Public Participation 


Over fifty letters containing more than 
200 individual comments were received. 
Comments were also received in the 
course of briefing sessions conducted by 
the Department for State and local 


Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Rules and Regulations 


officials. Comments, responses to 
comments, and a summary of changes 
made in the final regulations are 
described in the Appendix to these 
regulations. The Appendix will not be 
codified in the Code of Federal 
Regulations. Comments received from 
SEAs and their representatives were 
favorable and generally indicated a 
recognition that the Secretary had 
accomplished the goal of substantially 
reducing regulatory burden. As one 
commenter noted, “We applaud the 
efforts of the U.S. Department of 
Education to reflect in its proposed 
regulations for Chapter 2 of ECIA the 
intent of Congress in granting State and 
local educational agencies greater 
flexibility to address Federal education 
priorities.” 

The Secretary has carefully 
considered all comments received and 
has made changes warranted by the 
comments. The changes made are 
relatively limited in nature and are 
designed to clarify technical matters 
raised by the commenters. The basic 
approach of the regulations and the 
objective of providing maximum 
fexibility to SEAs and LEAs have been 
preserved. 


Paperwork Reduction Act of 1980 


Information collection requirements 
contained in § 298.15 of these 
regulations have been approved by the 
Office of Management and Budget under 
the provisions of the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511) 
and have been assigned OMB control 
number 18100053. This control number 
appears as a citation following the 
appropriate paragraphs. 


Executive Order 12291 


These regulations have been reviewed 
by the Department in accordance with 
Executive Order 12291 and are classified 
as non-major because they do not meet 
the criteria for major regulations 
established in the Order. 


Regulatory Flexibility Act 


The Secretary certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. 

To the extent that these regulations 
affect States and State agencies they 
will not have an impact on small entities 
because States and State agencies are 
not considered to be small entities under 
the Regulatory Flexibility Act. 

These regulations will affect all small 
LEAs receiving Federal financial 
assistance under Chapter 2. However, 
the regulations will not have a 
significant economic impact on the small 
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LEAs affected because they do not 
impose excessive regulatory burdens or 
require unnecessary Federal 
supervision. ; 

The regulations impose minimal 
requirements to ensure the proper 
allocation and expenditure of program 
funds. Wherever possible, SEAs will 
have maximum authority and 
responsibility for supervising the LEAs 
and administering the program. Program 
funds may be used for LEA 
administrative expenses. For these 
reasons the regulations will not have a 
significant economic impact on the small 
entities affected. 


List of Subjects in 34 CFR Part 298 


Administrative practice and 
procedure, Education, Elementary 
and secondary education, 

Grant programs—education, 
Private schools, State administered 
programs. 


Citation of Legal Authority 


A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of the proposed regulations. 


Dated: July 19, 1982. 


T. H. Bell, 
Secretary of Education. 


(Catalog of Federal Domestic Assistance No. 
84.151; Chapter 2 of the Education 
Consolidation and Improvement Act of 1981) 


The Secretary adds Part 298 to Title 34 
of the Code of Federal Regulations as 
follows: 


PART 298—CHAPTER 2 OF THE 
EDUCATION CONSOLIDATION AND 
IMPROVEMENT ACT OF 1981 


Subpart A—How a State or Local 
Educational Agency Obtains Funds Under 
Chapter 2 


Sec. 

298.1 Purpose. 

298.2 Definitions. 

298.3 General responsibilities of State and 
local educational agencies. 

298.4 State applications. 

298.5 Allotments to States of Chapter 2 
funds. 

298.6 State advisory committee. 

298.7. LEA applications. 

298.8 Allocation of Chapter 2 funds to LEAs. 

298.9 Reallocation. 

298.10 Use of Chapter 2 funds. 


Subpart B—Fiscal Requirements That a 

State or Local Educational Agency Must 

Meet 

298.11 Maintenance of effort. 

298.12 Waiver of the maintenance of effort 
requirement. 

298.13 Supplement, not supplant. 

298.14 Availability of funds. 

298.15 Recordkeeping requirements. 


Federal audits and access to records. 
State audits. 
Compromise of audit claims. 


Commingling of funds. 
[Reserved] 


Subpart C—How Children Enrolled in 

Private Schools Participate in Chapter 2 

Programs 

298.21 Responsibility of SEAs and LEAs. 

298.22 Consultation with private school 
officials. 

298.23 Needs, number of children, and types 
of services. 

298.24 Factors used in determining equitable 
participation. 

298.25 Funds not to benefit a private school. 

298.26 Use of public school employees. 

298.27 Equipment and supplies. 

298.28 Construction. 

298.29-298-30 [Reserved] 


Subpart D—Due Process Procedures 


Procedures for By-Pass 


298.31 By-pass—General. 

298.32 Notice by the Secretary. 

298.33 By-pass procedures. 

298.34 Appointment and functions of a 
hearing officer. 

298.35 Hearing procedures. 

298.36 Post hearing procedures. 

298.37 298.40 [Reserved] 


Other Due Process Procedures 


298.41 General. 

298.42 Jurisdiction. 

298.43 Definitions. 

298.44 Eligibility for review. 

298.45 Written notice. 

298.46 Filing an application for review of a 
final audit determination or a 
withholding hearing. 

298.47 Review of the written notice. 

298.48 Acceptance of the application. 

298.49 Rejection of the application. 

298.50 Intervention. 

298.51 Practice and procedure. 

298.52 The Panel's decision. 

298.53 Opportunity to comment on the 
Panel's decision. 

298.54 The Secretary's decision. 

Authority: Secs. 561-596 of Pub. L. No. 97- 

35, 95 Stat. 469-482 (20 U.S.C. 3811-3876), 

unless otherwise noted. 


298.16 
298.17 
298.18 
298.19 
298.20 


Subpart A—How a State or Local 
Educational Agency Obtains Funds 
Under Chapter 2 


§ 298.1 Purpose. 

The regulations in this Part implement 
the consolidation of Federal program 
activities for elementary and secondary 
education at the State and local level 
contained in Subchapters A, B, and C of 
Chapter 2 of the Education 
Consolidation and Improvement Act of 
1981 (Chapter 2). 


(Sec. 561, 20 U.S.C. 3811) 


§ 298.2 Definitions. 

(a) The following definitions 
contained in Section 595 of Chapter 3 of 
the Education Consolidation and 


Improvement Act of 1981 apply to the 
regulations in this Part: 

(1) State. 

(2) Secretary. 

. (3) State educational agency. 

(4) Local educational agency. 

(5) Parent. 

(6) Free public education. 

(7) Elementary school. 

(8) Secondary school. 

(9) Construction. 

(10) Equipment. 

(11) School facilities. 

(b) Additional definitions pertaining 
to the due process procedures in 
§§ 298.41-298.54 are found in § 298.43 of 
these regulations. 

(c) The definitions in 34 CFR Part 77 
(definitions in EDGAR that apply 
generally to education programs) do not 
apply to the regulations in this part. 


(Sec. 595, 20 U.S.C. 3875) 


§ 298.3 General responsibilities of State 
and local educational agencies. 

(a)(1) Except as provided in paragraph 
(b) of this section, a State educational 
agency (SEA}— 

(i) Has the basic responsibility for the 
administration of funds made available 
under Chapter 2; and 

(ii) Is the State agency responsible for 
the administration and supervision of 
programs assisted with Chapter 2 funds. 

(2) To carry out its responsibilities, an 
SEA may, in accordance with State law, 
adopt rules, regulations, procedures, 
guidelines, and criteria regarding the use 
of Chapter 2 funds, provided that those 
rules, regulations, procedures, 
guidelines, and criteria do not conflict 
with the provisions of— 

(i) Chapter 2; 

(ii) The regulations in this Part; or 

(iii) Other applicable Federal statutes 
and regulations. 

(b) Section 566(c) of Chapter 2 
provides that each local educational 
agency (LEA) has complete discretion, 
subject only to the provisions of Chapter 
2, in determining how funds the agency 
receives under Section 565({a) of Chapter 
2 are divided among the purposes of 
Chapter 2 in accordance with the LEA’s 
Chapter 2 application. 

(Sec. 561(b), 20 U.S.C. 3811(b); sec. 564, 20 
U.S.C. 3814; sec. 566({c}, 20 U.S.C. 3816(c)) 


§ 298.4 State applications. 

(a)(1) Any State that desires to receive 
a grant under Chapter 2 shall file an 
application with the Secretary that 
meets the requirements in Section 564 of 
Chapter 2. 

(2) The application may be submitted 
in any form that the State determines is 
appropriate, 
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(b)(1) A state shall file its Chapter 2 
application for a period not to exceed 
three years. 

(2) If a State that submits an 
application covering more than one year 
makes any substantial changes in its 
application, the State shall— 

(i) File a new application; or 

(ii) Annually amend its current 
application to reflect those changes. 

(c) In addition to the other 
requirements in Section 564 of Chapter 
2, a State’s application must provide, 
beginning with Fiscal Year 1984, for an 
annual evaluation of the effectiveness of 
programs assisted under Chapter 2, 
which shall include comments of the 
State Advisory Committee, and shall be 
made available to the public. The first 
evaluation covers the school year 1983- 
1984, 


(Sec. 564, 20 U.S.C. 3814) 


§ 298.5 Allotments to States of Chapter 2 
funds. 

(a) From the funds appropriated under 
Chapter 2 for any fiscal year, the 
Secretary— 

(1) Reserves an amount that does not 
exceed one percent of the Chapter 2 
appropriations for payments to Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and the Northern Mariana Islands, to be 
allotted in accordance with their 
respective needs. If no more reliable 
data are available, the Secretary 
determines respective needs according 
to the relative enrollments in public and 
private schools within each territory; 

(2) Reserves an additional amount 
that does not exceed six percent of the 
Chapter 2 appropriation to carry out the 
purposes of Subchapter D of Chapter 2 
(Secretary's Discretionary program); and 

(3) Allots to each State an amount that 
bears the same ratio to the amount 
remaining after the funds in paragraphs 
(a) and (b) of this section are reserved 
as the school-age population of the State 
bears to the school-age population of all 
States, except that no State receives less 
than 0.5 percent of the remaining funds. 

(b) For purposes of this section, the 
term— 

(1) “School-age population” means the 
population aged five through seventeen; 
and 

(2) “States” includes the fifty States, 
the District of Columbia, and Puerto 
Rico. 


(Sec. 563, 20 U.S.C, 3813) 


§ 298.6 State advisory committee. 

(a) Any State that desires to receive 
funds under this program shall establish 
an advisory committee that meets the 
requirements in section 564(a)(2) of 
Chapter 2. 


(b) The Secretary interprets Section 
564(a)(2) of Chapter 2 to permit any 
existing organization, including a State 
board of education, to be the advisory 
committee for the purpose of paragraph 
(a) of this section if the organization— 

(1) Is not the SEA under State law; 

(2) Is appointed by the Governor to be 
the advisory committee; and 

(3) Meets the representation 
requirements of Section 564(a)(2) of 
Chapter 2. 

(c) The State advisory committee 
advises the SEA on— 

(1) The allocation among authorized 
functions of funds reserved for State use 
under Section 565{a) of Chapter 2; 

(2) The formula for the allocation of 
funds to LEAs; and 

(3) The planning, development, 
support, implementation, and evaluation 
of State programs assisted under 
Chapter 2. 


(Sec. 564, 20 U.S.C. 3814) 


§ 298.7 LEA applications. 

(a) An LEA may receive its allocation 
of funds under Chapter 2 for any year 
for which it has on file with the SEA an 
application that meets the requirements 
in Section 566 of Chapter 2. 

(b)(1) An LEA shall file its Chapter 2 
application for a period not to exceed 
three years. 

(2) If an LEA that submits an 
application covering more than one year 
makes any substantial changes in its 
application, the LEA shall— 

(i) File a new application; or 

(ii) Annually amend its current 
application to reflect those changes. 

(c) In addition to the other 
requirements in Section 566 of Chapter 
2, an LEA's application must provide for 
systematic consultation, in the 
allocation of funds for programs 
authorized by Chapter 2 and in the 
design, planning, and implementation of 
these programs, with— 

(1) Parents of children attending 
elementary and secondary schools in 
the area served by the LEA; 

(2) Teachers and administrative 
personnel in those schools; and 

(3) Other groups as the LEA deems 
appropriate. 


(Sec. 566, 20 U.S.C. 3816) 


§ 298.8 Allocation of Chapter 2 funds to 
LEAs. 

(a) An SEA shall distribute to each 
LEA that has submitted an application 
as required in § 298.7 the amount of its 
allocation as determined under 
paragraph (b) of this section. 

(b) From the funds made available 
each year under Chapter 2, an SEA shall 
distribute not less than 80 percent to 
LEAs within the State according to the 
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relative enrollments in public and 
nonpublic schools within the school 
districts of those agencies, adjusted, in 
accordance with criteria approved by 
the Secretary, to provide higher per 
pupil allocations to LEAs that have the 
greatest numbers or percentages of 
children whose education imposes a 
higher than average cost per child, such 
as— 

(1) Children from low-income families; 

(2) Children living in economically 
depressed urban and rural areas; and 

(3) Children living in sparsely 
populated areas. 

(c) In accordance with Section 565 of 
Chapter 2 and paragraph (b) of this 
section, an SEA must adjust its formula 
to provide higher allocations to LEAs 
with the greatest numbers or 
percentages of “high-cost” children. The 
Secretary interprets Section 565 of 
Chapter 2 to require a State to provide 
an allocation to an LEA otherwise 
eligible even though it has no “high- 
cost” children. 

(d) The Secretary approves the SEA’s 
criteria for adjusting allocations to LEAs 
if the criteria are consistent with Section 
565 of Chapter 2 and reasonably 
calculated to produce an equitable 
distribution of funds with reference to 
the factors contained in paragraph (b) of 
this section. 


(Sec. 565, 20 U.S.C. 3815) 


§ 298.9 Reallocation. 


(a) An SEA may reallocate to other 
LEAs Chapter 2 funds— 

(1) From an LEA that— 

(i) Does not participate in the Chapter 
2 program; or 

(ii) Has Chapter 2 funds that exceed 
the amount required to— 

(A) Operate its Chapter 2 projects 
effectively during the current fiscal year; 
and 

(B) Provide a prudent and justifiable 
reserve of Chapter 2 funds for operating 
its Chapter 2 projects effectively during 
the next fiscal year; or 

(2) That are recovered by the State 
based on a determination by the State 
that the LEA has failed to spend Chapter 
2 funds in accordance with applicable 
law. 

(b) A reallocation of funds under this 
section— 

(1) May be made only during the fiscal 
year for which the funds were 
appropriated or during the succeeding 
fiscal year; 

(2) Must be reallocated consistent 
with the purposes of Chapter 2; and 

(3) Must be spent consistent with the 
requirements in Chapter 2 and the 
regulations in this part. 
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(Sec. 565, 20 U.S.C. 3815) 


§ 298.10 Use of Chapter 2 funds. 

SEAs and LEAs may use Chapter 2 
funds for any activities that are 
consistent with the purposes of Chapter 
2, including— 

(a) Basic skills development under 
Subchapter A; 

(b) Educational improvement and 
a services under Subchapter B; 
an 

(c) Special projects under Subchapter 
C. 


(Sec. 571-582, 20 U.S.C. 3821-3842) 


Subpart B—Fiscal Requirements That 
a State or Local Educational Agency 
Must Meet 


§ 298.11 Maintenance of effort. 


(a) Basic standard. Except as 
provided in § 298.12, the Secretary pays 
a State its full allocation of funds under 
Chapter 2 if the Secretary finds that 
either the combined fiscal effort per 
student or the aggregate expenditures 
within the State with respect to the 
provision of free public education for the 
preceding fiscal year was not less than 
90 percent of the combined fiscal effort 
per student or aggregate expenditures 
for the second preceding fiscal year. 

(1) Meaning of “preceding fiscal 
year.” For purposes of determining 
maintenance of effort, the “preceding 
fiscal year” is the Federal fiscal year or 
the twelve-month fiscal period most 
commonly used in a State for official 
reporting purposes prior to the beginning 
of the Federal fiscal year in which funds 
are available. 

Example: For funds first made available on 
July 1, 1982, if a State is using the Federal 
fiscal year, the “preceding fiscal year” is 
Fiscal Year 1981 (which began on October 1, 
1980). If a State is using a fiscal year that 
begins on July 1, 1982, the “preceding fiscal 
year” is the twelve-month fiscal period 
ending on June 30, 1981. 


(2)(i) Expenditures to be considered. 
The expenditures the Secretary 
considers in determining a State's 
compliance with the maintenance of 
effort requirement in this paragraph are 
State and local expenditures for free 
public education. These include 
expenditures for administration, 
instruction, attendance, health services, 
pupil transportation, plant operation and 
maintenance, fixed charges, and net 
expenditures to cover deficits for food 
services and student activities. 

(ii) Expenditures not to be considered. 
The Secretary does not consider the 
following expenditures in determining a 
State’s compliance with the 
maintenance of effort requirement in 
this paragraph. 


(A) Any expenditures for community 
services, capital outlay, or debt services. 

(B) Any expenditures of Federal 
funds. 


(b) Failure to maintain effort. (1) If a 
State fails to maintain effort and a 
waiver under § 298.12 is not appropriate, 
the Secretary reduces the State’s 
allocation of funds under Chapter 2 in 
the exact proportion to which the State 
fails to meet 90 percent of both the 
State’s combined fiscal effort per 
student or aggregate expenditures fusing 
the measure most favorable to the State) 
for the second preceding fiscal year. 

(2) In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year in which the 
State failed to maintain effort, the 
Secretary considers the fiscal effort for 
the second preceding fiscal year to be 90 
percent of the combined fiscal effort per 
student or aggregate expenditures (using 
the measure most favorable to the State) 
for the third preceding fiscal year. 

Example: In Federal fiscal year 1983, a 
State fails to maintain effort because its 
fiscal effort in the preceding fiscal year (1981) 
(see §298.11(a)(1)) is less than 90 percent of 
its fiscal effort in the second preceding fiscal 
year (1980); then, in the following fiscal year 
(1984), the State’s fiscal effort in the second 
preceding year (1981) would be considered to 
be 90 percent of its fiscal effort in the third 
preceding fiscal year (1980). 

(Sec. 585(a), 20 U.S.C. 3861(a)) 


§ 298.12 Waiver of the maintenance of 
effort requirement. 

(a) Waiver request. A State that has 
not maintained its fiscal effort as 
required in § 298.11(a) may ask the 
Secretary to grant a waiver of that 
requirement by submitting a waiver 
request that includes— 

(1) A statement of the combined fiscal 
effort per student and the aggregate 
expenditures for the two fiscal years 
being compared; and 

2) A description of the circumstances 
that the State considers to be 
exceptional or uncontrollable. 

(b) Secretary's criteria. (1) The 
Secretary may grant a waiver, for one 
year only, of the maintenance of effort 
requirement in § 298.11(a) if the 
Secretary determines that the waiver is 
equitable due to exceptional or 
uncontrollable circumstances. 
Exceptional or uncontrollable 
circumstances include— 

(i) A natural disaster; 

(ii) A precipitous and unforeseen 
decline in the financial resources of the 
State; or 

(iii) Other exceptional or 
uncontrollable circumstances. 

(2) The Secretary does not consider 
tax initiatives or referenda to be 
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exceptional or uncontrollable 
circumstances. 

(c) Effect of a waiver. (1) If the 
Secretary grants a waiver under 
paragraph (b) of this section, the 
Secretary allocates to the affected State 


its full allocation of Chapter 2 funds. 


(2) In determining maintenance of 
effort for the fiscal year immediately 
following the fiscal year for which the 
waiver was granted, the Secretary 
considers the fiscal effort for the second 
preceding fiscal year to be 90 percent of 
the combined fiscal effort per student or 
aggregate expenditures (using the 
measure most favorable to the State) for 
the third preceding fiscal year. 

Example: In Federal fiscal year 1983, a 
State secures a waiver because its fiscal 
effort in the preceding fiscal year (1981) (see 
§ 289.11(a)(1)) is less than 90 percent of its 
fiscal effort in the second preceding fiscal 
year (1980) due to exceptional or 
uncontrollable circumstances; then, in the 
following fiscal year (1984), the State’s fiscal 
effort in the second preceding fiscal year 
(1981) would be considered to be 90 percent 
of its fiscal effort in the third preceding fiscal 
year (1980). 

(Sec. 585(a)(3), 20 U.S.C. 3861{a)(3)) 


§ 298.13 Supplement, not supplant. 


An SEA or LEA that receives Chapter 
2 funds— 

(a) May use and allocate those funds 
only to supplement and, to the extent 
practical, increase the level of funds that 
would, in the absence of Federal funds 
made available under Chapter 2, be 
made available from non-Federal 
sources; and 

(b) May not use Chapter 2 funds to 
supplant funds from non-Federal 
sources. 


(Sec. 585(b), 20 U.S.C. 3861(b)) 


§ 298.14 Availability of funds. 


(a) An SEA or LEA may obligate funds 
during the fiscal year for which the 
funds were appropriated and during the 
succeeding fiscal year. 

(b) The SEA or LEA shall return to the 
Department any funds not obligated by 
the end of the succeeding fiscal year. 

(c)(1) Chapter 2 funds are obligated 
when an SEA or LEA— 

(i) Commits funds, according to State 
law or practice, to the support of 
specific programmatic or administrative 
activities; and 

(ii) Identifies Chapter 2 funds 
allocated for a particular fiscal year as 
supporting those specific programmatic 
or administrative activities. 

(2) For purposes of this section, the 
SEA’s distribution of funds to LEA’s 
under Section 565(a) of Chapter 2 is not 
the obligation of those funds. 
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(Sec. 596, 20 U.S.C. 3876; sec. 412(b) of GEPA, 
20 U.S.C. 1225(b)) 


§ 298.15 Recordkeeping requirements. 

(a) Section 564(a)(6) of Chapter 2 
requires each State to keep records and 
provide information to the Secretary as 
may be required for fiscal audit and 
program evaluation, consistent with the 
responsibilities of the Secretary under 
Chapter 2. 

(b) Under Section 566(a)(3) of Chapter 
2, each LEA, in its application, must 
agree to keep records and provide 
information to the SEA as may 
reasonably be required for fiscal audit 
and program evaluation, consistent with 
the responsibilities of the SEA under 
Chapter 2. 

(c) All records required under this 
section must be retained— 

(1) For three years after the close of 
the fiscal year in which the funds were 
spent; 

(2) Until all pending audits or reviews 
concerning the Chapter 2 project have 
been completed; and 

(3) Until all findings and 
recommendations arising out of any 
audits or reviews concerning the 
Chapter 2 project have been finally 
resolved. 

(Sec. 564(a)(6), 20 U.S.C. 3814{a)(6); sec. 
566(a)(3), 20 U.S.C. 3816(a)(3); (OMB Control 
No. 18100053)) 


§ 298.16 Federal audits and access to 
records. 


(a) For the purpose of evaluating and 
reviewing the use of Chapter 2 funds— 

(1) The Inspector General of the 
Department, authorized Department 
officials, and the Comptroller General 
shall have access to any books, 
accounts, records, correspondence, or 
other documents that— 

(i) Are related to programs assisted 
with Chapter 2 funds; and 

(ii) Are in the possession, custody, or 
control of SEA’s, LEA’s, or any grantees 
of SEA’s or LEA's; and 

(2) The Inspector General of the 
Department and the Comptroller 
General are authorized to conduct 
audits. 

(b)(1) An SEA shall repay to the 
Department the amount of Chapter 2 
funds determined by a Federal audit not 
to have been spent in accordance with 
applicable law. 

(2) If the Department recovers funds 
under paragraph (b)(1) of this section 
during the period in which the misspent 
Chapter 2 funds are still available for 
obligation under the terms of Section 
412(b) of GEPA (relating to the 
availability of appropriations), the 
Department treats the recovered funds 
as Chapter 2 funds and— 


(i) Reallocates those funds to eligible 
SEAs other than the agency that was 
found to have misspent the funds; or 

(ii) Returns the funds for proper use to 
the SEA from which they were received. 
(Sec. 1744, 31 U.S.C. 1243 note; Secs. 3, 4, and 
6 of the Inspector General Act of 1978, Pub. L. 
No. 95-452 (5 U.S.C. App); Sec. 202 of the 
Intergovernmental Cooperation Act of 1968, 
Pub. L. No. 90-577 (42 U.S.C. 4212)) 


§ 298.17 State audits. 

(a) Basic requirement. (1) In 
accordance with Section 1745 of the 
Omnibus Budget Reconciliation Act of 
1981, each State shall conduct financial 
and compliance audits of Chapter 2 
funds. These audits may be performed 
by independent State auditors or 
independent public accountants who 
meet the standards set out by the 
Comptroller General. 

(2) A State may choose to follow the 
principles and procedures in 34 CFR 
76.62 to meet the audit requirements in 
this paragraph. If the State does so, it 
will be deemed to be in compliance with 
this paragraph. 

(b) Frequency of audit. A State shall 
conduct the audits required by 
paragraph (a) of this section every two 
years. The first two-year period begins 
on July 1, 1982. 

(c) Audit standards. Insofar as is 
practicable, a State shall conduct the 
audits required by paragraph (a) of this 
section in accordance with standards 
established by the Comptroller General 
for the audit of governmental 
organizations, programs, activities and 
functions. 

(d) Audit remedy. (1) An LEA or any 
other subgrantee shall repay to the SEA 
the amount of Chapter 2 funds 
determined by the State not to have 
been spent in accordance with 
applicable law. 

(i) If the SEA recovers funds under 
paragraph (d)(1) of this section during 
the period in which the misspent 
Chapter 2 funds are still available for 
obligation under the terms of Section 
412(b) of GEPA (relating to the 
availability of appropriations), the SEA 
shall treat the recovered funds as 
Chapter 2 funds and— 

(A) Reallocate those funds to eligible 
LEAs—other than the agency that was 
found to have misspent the funds— 
under the procedures in § 298.9; or 

(B) Return the funds for proper use to 
the LEA from which they were received. 

(ii) If the Chapter 1 funds that an SEA 
recovers under paragraph (d)(1) of this 
section are no longer available for 
obligation under the terms of Section 
412(b) of GEPA, the SEA shall return 
those funds to the Department. 
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(2) An SEA that is found under 
paragraph (a) of this section to have 
misspent Chapter 2 funds reserved for 
State use— 

(i) May use those funds for proper 
Chapter 2 purposes if the funds are still 
available for obligation under the terms 
of Section 412(b) of GEPA; or 

(ii) Shall return those funds to the 
Depariment if the funds are no longer 
available for obligation under the terms 
of Section 412(b) of GEPA. 


(Sec. 1745, 31 U.S.C. 1243 note) 


§ 298.18 Compromise of audit claims. 

In deciding whether to compromise 
audit claims, or in recommending 
possible compromises to the Department 
of Justice, the Secretary may take into 
account— 

(a) The cost of collecting the claim; 

(b) The probability of the claim being 
upheld; 

(c) Whether the practices of the SEA 
or LEA that resulted in the audit finding 
have been corrected; 

(e) Whether the SEA or LEA is in all 
other respects in compliance with 
Chapter 2; and 

(f) The extent to which the SEA or 
LEA agrees to tuse non-Federal funds to 
supplement Chapter 2 programs. 

(Sec. 564{a)(6), 20 U.S.C. 3814{a)(6); Federal 
Claims Collection Act, 31 U.S.C. 951 et seg.; 4 
CFR Part 103) 


§ 298.19 Commingling of funds. 

The funds provided under Chapter 2 
may not be commingled with State or 
local funds. 


(Sec. 586{c)(2), 20 U.S.C. 3862(c){2)) 
§ 298.20 [Reserved] 


Subpart C—How Children Enrolled in 
Private Schools Participate in Chapter 
2 Programs 


§ 298.21 Responsibility of SEAs and LEAs. 


(a)(1) An LEA shall provide children 
enrolled in private schools in that LEA 
with secular, neutral, and nonideological 
services, materials, and equipment or 
other benefits as will assure equitable 
(as compared to children enrolled in 
public schools) participation of such 
private school children in the purposes 
and benefits of Chapter 2 in accordance 
with the requirements in §§ 298.22- 
298.28 and Section 586 of Chapter 2. 

(2) The LEA shall provide the 
opportunity to participate in a manner 
that is consistent with the number and 
needs of private school children in the 
school district of the LEA. 

(3) The LEA shall exercise 
administrative direction and control 
over Chapter 2 funds and property that 
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benefit children enrolled in private 
schools. 

(4)(i) Provision of services to children 
enrolled in private schools must be 
provided by employees of a public 
agency or through contract by the public 
agency with a person, association, 
agency, or corporation who or which, in 
the provision of those services, is 
independent of the private school and of 
any religious organization. 

(ii) This employment or contract must 
be under the control and supervision of 
the public agency. 

(b) An SEA shall— 

(i) Ensure that each LEA complies 
with the requirements in §§ 298.22- 
298.28; or 

(ii) If no Chapter 2 project is carried 
out by an LEA, make arrangements— 
such as through contracts with nonprofit 
agencies or organizations—under which 
children in private schools in that LEA 
are provided with services and 
materials to the extent that would have 
occurred if the LEA had received 
Chapter 2 funds. 

(2) If an SEA conducts instructional 
programs or personnel training 
programs, it shall comply with these 
requirements as if it were an LEA. 

(c) Under Sections 564{a)(3) and 
566(a)(1) of Chapter 2, an application by 
an SEA or LEA must contain the 
planned allocation of funds required to 
implement Section 586. 

(d) In accordance with Section 
586(a)(1) of Chapter 2, the regulations in 
this subpart only apply to children 
enrolled in private nonprofit elementary 
and secondary schools. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.22 Consultation with private school 
officials. 

In accordance with Sections 586(a)(1) 
and 586(b), an LEA receiving Chapter 2 
funds shall consult with appropriate 
private school officials regarding the 
development and implementation of the 
Chapter 2 program before the LEA 
makes any decision that affects the 
opportunities of private school children 
to participate in the program. 


(Sec. 586(a), (b), 20 U.S.C. 3862(a), (b)) 


§ 298.23 Needs, number of children, and 
types of services. 

An LEA shall determine the following 
matters on a basis comparable to that 
used by the LEA in providing for 
participation of public school children: 

(a) The needs of children enrolled in 
private schools. 

(b) The number of those children who 
will participate in a Chapter 2 program. 
(c) The Chapter 2 services that the 

LEA will provide to those children. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.24 Factors used in determining 
equitable participation. 

(a) Equal expenditures. (1) 
Expenditures for Chapter 2 programs for 
children enrolled in private schools must 
be equal (consistent with the number of 
children to be served) to expenditures 
for Chapter 2 programs for children 
enrolled in the public schools of an LEA, 
taking into account the needs of the 
individual children and other factors 
that relate to such expenditures. 

(2) As the Secretary interprets 
Chapter 2, in determining whether 
expenditures are equal under paragraph 
(a)(1) of this section, an LEA— 

(i) May not take into account the 
extent to which children in private 
schools generated a portion of the LEA’s 
allocation under § 298.8(b) (relating to 
“high-cost” children); but 

(ii) May take into account differences 
in the costs per child of meeting the 
needs of the individual children to be 
served and other factors that relate to 
these expenditures, as provided in 
paragraph (a)(1) of this section. 

(b) Services on an equitable basis. (1) 
In addition to meeting the equal 
expenditures requirement in paragraph 
(a) of this section, an LEA shall provide 
for the participation in the Chapter 2 
program of children enrolled in private 
schools on an equitable basis. 

(2)(i) In determining whether an LEA 
is providing for participation on an 
equitable basis, the services provided to 
private school children and the services 
provided to public school children are 
considered. 

(ii) If an LEA uses Chapter 2 funds to 
concentrate programs for public school 
children in a particular group, 
attendance area, or grade or age level, 
the LEA shall insure equitable 
opportunities for participation by 
children enrolled in private schools 
who— 

(A) Have the same needs as the public 
school children to be served; and 

(B) Are in that group, attendance area, 
or grade or age level. 

(iii) If the needs of children enrolled in 
private schools are different from the 
needs of children enrolled in public 
schools, an LEA shall provide Chapter 2 
services for the private school children 
that address their needs on an equitable 
basis. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.25 Funds not to benefit a private 
school. 

(a) An LEA may only use Chapter 2 
funds to provide services that 
supplement the level of services that 
would, in the absence of Chapter 2 
services, be available to children 
enrolled in a private school. 
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(b) An LEA shall use Chapter 2 funds 
to meet the needs of children enrolled in 
private schools, but not for the purpose 
of aiding the private school. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.26 Use of public school employees. 

An LEA may use program funds to 
make public employees available in 
other than public facilities— 

(a) To the extent necessary to provide 
equitable Chapter 2 services designed 
for children enrolled in a private school; 
and 

(b) If those services are not normally 
provided by the private school. 


(Sec. 586, 20 U.S.C. 3862) 


$ 298.27 Equipment and supplies. 


(a) To meet the requirements of 
Section 586(c) of Chapter 2, a public 
agency must keep title to and exercise 
continuing administrative control of all 
equipment and supplies that the LEA 
acquires with Chapter 2 funds. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the program. 

(c) The public agency shall insure that 
the equipment or supplies placed in a 
private school— 

(1) Are used for Chapter 2 purposes; 

(2) Are used for secular, neutral, and 
nonideological purposes; and 

(3) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency shall remove 
equipment or supplies from a private 
school if— 

(1) The equipment or supplies are no 
longer needed for Chapter 2 purposes; or 

(2) Removal is necessary to avoid use 
of the equipment or supplies for other 
than Chapter 2 purposes. 

(e) For the purpose of this section, the 
term “public agency” includes the LEA. 


(Sec. 586, 20 U.S.C. 3862) 


§ 298.28 Construction. 


(a) No Chapter 2 funds may be used to 
perform repairs, minor remodeling or 
construction of private school facilities. 

(b) An LEA may use Chapter 2 funds 
to perform repairs, minor remodeling, or 
construction of public facilities as may 
be necessary to carry out its 
responsibilities under this subpart. 


(Sec. 586, 20 U.S.C. 3862) 
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§ 298.29-298.30 [Reserved] 
Subpart D—Due Process Procedures 
Procedures for By-Pass 


§ 298.31 By-pass—General. 

(a) The Secretary implements a by- 
pass if an SEA or LEA— 

(1) Is prohibited by law from 
providing Chapter 2 services for private 
school children on an equitable basis; or 

(2) Has substantially failed, or is 
unwilling, to provide services for private 
school children on an equitable basis. 

(b) If the Secretary implements a by- 
pass, the Secretary waives an SEA’s or 
LEA's responsibility for providing 
Chapter 2 services for private school 
children and arranges to provide the 
required services. Normally, the 
Secretary hires a contractor to provide 
the Chapter 2 services for private school 
children under a by-pass. The Secretary 
deducts the cost of these services, 
including any administrative costs, from 
the appropriate allotment of Chapter 2 
funds provided to the State. In arranging 
for these services, the Secretary consults 
with appropriate public and private 
school officials. 

Sec. 586 (d), (e), and (g), 20 U.S.C. 3862 (d), 
(e), and (g)) 


§ 296.32 Notice by the Secretary. 

(a) Before taking any final action to 
implement a by-pass, the Secretary 
provides the affected SEA and LEA with 
written notice. 

(b) In the written notice, the 
Secretary— 

(1) States the reasons for the proposed 
by-pass in sufficient detail to allow the 
SEA and LEA to respond; 

(2) Cites the requirement that is the 
basis for the alleged failure to comply; 
and 

(3) Advises the SEA and LEA that 
they have at least 45 days from receipt 
of the written notice to submit written 
objections to the proposed by-pass and 
to request in writing the opportunity for 
a hearing to show cause why the by- 
pass should not be implemented. 

(c) The Secretary sends the notice to 
the SEA and LEA by certified mail with 
return receipt requested. 


(Sec. 586(h), 20 U.S.C. 3862{h)) 


§ 298.33 By-pass procedures. 

Sections 298.34-298.36 contain the 
procedures which the Secretary uses in 
conducting a show cause hearing. These 
procedures may be modified by the 
hearing office if all parties agree it is 
appropriate to modify them for a 
particular case. 


(Sec. 586(h), 20 U.S.C. 3862(h)) 


§ 298.34 Appointment and functions of a 
hearing officer. 

(a) If an SEA or LEA requests a show 
cause hearing, the Secretary appoints a 
hearing officer and notifies appropriate 
representatives of the affected private 
school children that they may 
participate in the hearing. 

(b) The hearing officer has no 
authority to require or conduct 
discovery, or to rule on the validity of 
any statute or regulation. 

(c) The hearing officer notifies the. 
SEA, LEA, and representatives of the 
private school childen of the time and 
place of the hearing. 


(Sec. 586{h), 20 U.S.C. 3862{h)) 


§ 298.35 Hearing procedures. 

(a) At the hearing, a transcript is 
taken. The SEA, LEA, and 
representatives of the private school 
childen each may be represented by 
legal counsel, and each may submit oral 
or written evidence and arguments at 
the hearing. 

(b) Within ten days after the hearing, 
the hearing officer indicates that a 
decision will be issued on the basis of 
the existing record, or requests further 
information from the SEA, LEA, 
representatives of the private school 
childen, or Department officials. 


(Sec. 586(h), 20 U.S.C. 3862(h)) 


§ 298.36 Post hearing procedures. 

(a) Within 120 days after the hearing 
record is closed, the hearing officer 
issues a written decision on whether the 
proposed by-pass should be 
implemented. The hearing officer sends 
copies of the decision to the SEA, LEA, 
representatives of the private school 
children, and the Secretary. 

(b) The SEA, LEA, and 
representatives of the private school 
children each may submit written 
comments on the decision to the 


. Secretary within thirty days from receipt 


of the hearing officer's decision. 
(c) The Secretary may adopt, reverse, 
or modify the hearing officer's decision. 


(Sec. 586(h), 20 U.S.C. 3862(h)) 
§§ 298.37-298.40 [Reserved] 
Other Due Process Procedures 


§ 298.41 General. 

Sections 298.41-298.54 contain rules 
for the conduct of— 

(a) Proceedings for the review of final 
audit determinations arising under 
Chapter 2; and 

(b) Withholding hearings arising 
under Chapter 2. 

(Sec. 564{a)}(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Rules and Regulations 


§ 298.42 Jurisdiction. 

The Secretary designates the 
Education Appeal Board to hear 
proceedings for the review of final audit 
determinations and withholding 
hearings under Chapter 2. 


(Sec. 564{a)(6), 20 U.S.C. 3814{a)(6); sec. 
451(a)(4) of GEPA, 20 U.S.C. 1234(a)(4)) 


§ 298.43 Definitions. 


For the purposes of §§ 298.41-298.54, 
the following definitions apply: 

“Appellant” means an SEA that 
requests— 

(a) A review of the final audit 
determination; or 

(b) A withholding hearing. 

“Authorized Department official” 
means— 

(a) The Secretary; or 

(b) A person employed by the 
Department who has been designated to 
act under the Secretary's authority. 

“Board” means the Education Appeal 
Board of the Department. 

“Board Chairperson” means the Board 
member designated by the Secretary to 
serve as administrative officer of the 
Board. 

“Final audit determination” means a 
written notice issued by an authorized 
Department official disallowing. 
expenditures made by a recipient under 
Chapter 2. 

“Hearing” means any review 
proceeding conducted by the Board. 

“Panel” means an Education Appeal 
Board Panel, consisting of at least three 
members of the Board designated by the 
Board Chairperson to sit in any case. 

“Panel Chairperson” means the 
person designated by the Board 
Chairperson to serve as the presiding 
officer of a Panel. 

“Party” means— 

(a) The recipient requesting or 
appearing at a hearing under these 
regulations; 

(b) The authorized Department official 
who issued the final audit determination 
being appealed or the notice of an intent 
to withhold funds; or 

(c) Any person, group, or agency that 
files an acceptable application to 
intervene. 

“Recipient” means the named party or 
entity that initially received Federal 
funds under Chapter 2. 

“Withholding” means stopping 
payment of Federal funds under Chapter 
2 to a recipient and stopping the 
recipient's authority to charge costs 
under Chapter 2 for the period of time 
the recipient is in violation of a 
requirement. 

(Sec. 564{a)(6), 20 U.S.C. 3814{a)(6); sec. 502, 
20 U.S.C. 3672) 
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§ 298.44 Eligibility for review. 

(a) Review under these regulations is 
available to a recipient that receives a 
written notice from an authorized 
Department official of— 

(1) A final audit determination; or 

(2) An intent to withhold funds. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.45 Written notice. 

(a) Written notice of a final audit 
determination. (1) An authorized 
Department official issues a written 
notice of a final audit determination to a 
recipient in connection with Chapter 2. 

(2) In the written notice, the 
authorized Department official— 

(i) Lists the disallowed expenditures 
made by the recipient; 

(ii) Indicates the reasons for the final 
audit determination in sufficient detail 
to allow the recipient to respond; 

(iii) Cites the requirements that are 
the basis for the alleged failure to 
comply; and 

(iv) Advises the recipient that it must 
repay the disallowed expenditures to 
the Department or, within 30 calendar 
days of its receipt of the written notice, 
request a review by the Board of the 
final audit determination. 

(3) The authorized Department official 
sends the written notice to the recipient 
by certified mail with return receipt 
requested. 

(b) Written notice of an intent to 
withhold. (1) An authorized Department 
official issues a written notice to a 
recipient under Chapter 2 of an intent to 
withhold funds. 

(2) In the written notice, the 
authorized Department official— 

(i) Indicates the reasons why the 
recipient failed to comply substantially 
with a requirement that applies to the 
funds; 

(ii) Cites the requirement that is the 
basis for the alleged failure to comply; 
and 

(iii) Advises the recipient that it may, 
within 30 calendar days of its receipt of 
the written notice, request a hearing 
before the Board. 

(3) The authorized Department official 
sends the written notice to the recipient 
by certified mail with return receipt 
requested. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3972) 


§ 298.46 Filing an application for review of 
a final audit determination or a withholding 
hearing. 

(a) An appellant seeking review of a 
final audit determination or a 
withholding hearing shall file a written 
application with the Board Chairperson 


no later than 30 calendar days after the 
date it receives written notice. 

(b) In the application, the appellant 
shall attach a copy of the written notice 
and shall, to the satisfaction of the 
Board Chairperson— 

(1) Identify the issues and facts in 
dispute; and 

(2) State the appellant's position, 
together with the pertinent facts and 
reasons supporting that position. 

(Sec. 564({a)}(6), 20 U.S.C. 3814{a){6); sec. 592, 
20 U.S.C. 3872) 


§ 298.47 Review of the written notice. 


(a) The Board Chairperson reviews 
the written notice of the final audit 
determination or the intent to withhold 
funds after an application is received 
under § 298.46 to insure that the written 
notice meets the applicable 
requirements in § 298.45. 

(b) If the Board Chairperson decides 
that the written notice does not meet the 
applicable requirements in § 298.45, the 
Board Chairperson— 

(1) Returns the determination to the 
official who issued it so that the 
determination may be properly 
modified; and 

(2) Notifies the recipient of that 
decision. 

(c) If the official makes the 
appropriate modifications and the 
recipient wishes to pursue its appeal to 
the Board, the recipient shall amend its 
application within 30 calendar days of 
the date it receives the modification. 
(Sec. 564{a)(6), 20 U.S.C. 3814{a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.48 Acceptance of the application. 


If the appellant files an application 
that meets the requirements of § 298.46, 
the Board Chairperson— 

(a) Issues, within 45 days of receiving 
the application, a notice of the 
acceptance of the application to the 
appellant and the authorized 
Department official who issued the 
written notice; 

(b) Publishes a notice of acceptance of 
the application in the Federal Register 
prior to the scheduling of initial 
proceedings; 

(c) Refers the appeal to a Panel; 

(d) Arranges for the scheduling of 
initial proceedings; and 

(e) Forwards to the Panel and parties 
an initial hearing record that includes— 

(1) The written notice; 

(2) The appellant's application; and 

(3) Other relevant documents, such as 
audit reports. 

(Sec. 564(a)(6), 20 U.S.C. 3614{a)(6); sec. 502, 
20 U.S.C. 3872) 


§ 298.49 Rejection of the application. 

(a) If the Board Chairperson 
determines that an application does not 
satisfy the requirements of § 298.46, the 
Board Chairperson, within 45 days of 
receiving the application, returns the 
application to the appellant, together 
with the reasons for the rejection, by 
certified mail with return receipt 
requested. 

(b) The appellant has 20 calendar 
days after the date it receives the notice 
of rejection to file an acceptable 
application. 

(c) If an application is rejected twice, 
the Department may take appropriate 
administrative action to— 

(1) Collect the expenditure disallowed 
in the final audit determination; or 

(2) Withhold funds. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 582, 
20 U.S.C. 3872) 


§ 298.50 Intervention. 

(a) A person, group, or agency with an 
interest in and having relevant 
information about a case before the 
Board may file wit the Board 
Chairperson an application to intervene. 

(b) The application to intervene shall 
contain— 

(1) A statement of the applicant's 
interest; and 

(2) A’summary of the relevant 
information. 

(c)(1) If the application is filed before 
a case is assigned to a Panel, the Board 
Chairperson decides whether approval 
of the application to intervene will aid 
the Panel in its disposition of the case. 

(2) If the application is filed after the 
Board Chairperson has assigned the 
case to a Panel, the Panel decides 
whether approval of the application to 
intervene will aid the Panel in its 
disposition of the case. 

(d) The Board Chairperson notifies the 
applicant seeking to intervene and the 
other parties of the approval or 
disapproval of the application to 
intervene. 

(e) If an application to intervene is 
approved, the intervenor becomes a 
party to the proceedings. 

(f) If an application to intervene is 
disapproved, the applicant may submit 
to the Board Chairperson an amended 
application to intervene. 

(Sec. 564({a)(6), 20 U.S.C, 3814{a}{6); sec. 502, 
20 U.S.C. 3872) 


§ 298.51 Practice and procedure. 


(a) Practice and procedure before the 
Board in a proceeding for review of a 
final audit determination are governed 
by the rules in Subpart E of 34 CFR Part 
78. 
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(b) Practice and procedure before the 
Board in a withholding hearing are 
governed by the procedures in the 
Administrative Procedure Act, 5 U.S.C. 
554 and 556. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.52 The Panel’s decision. 

(a) The Panel issues a decision, based 
on the record as a whole, in an appeal 
from a final audit determination, or from 
a notice of an intent to withhold funds, 
within 180 days after receipt of the 
parties’ final submissions, unless the 
Board Chairperson, for good cause 
shown, grants the Panel an extension of 
this deadline. 

(b) The Board Chairperson submits 
the Panels decision to the Secretary and 
sends a copy to each party by certified 
mail with return receipt requested. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.53 Opportunity to comment on the 
Panel’s decision. 

(a) Initial comments and 
recommendations. Each party has the 
opportunity to file comments and 
recommendations on the Panel's 
decision with the Board Chairperson 
within 30 calendar days of the date the 
party receives the Panel's decision. 

(b) Responsive comments and 
recommendations. The Board 
Chairperson sends a copy of a party’s 
initial comments and recommendations 
to each of the other parties by certified 
mail with return receipt requested. Each 
party may file responsive comments and 
recommendations with the Board 
Chairperson within 15 days of the date 
the party receives the initial comments 
and recommendations. 

(c) The Board Chairperson forwards 
the parties’ initial and responsive 
comments on the Panel's decision to the 
Secretary. 

(Sec. 564(a)(6), 20 U.S.C. 3814(a)(6); sec. 592, 
20 U.S.C. 3872) 


§ 298.54 The Secretary’s decision. 

(a) The Panel’s decision becomes the 
final decision of the Secretary 90 
calendar days after the date the 
recipient receives the Panel’s decision 
unless the Secretary, based on the 
record, modifies or sets aside the Panel's 
decision. 

(b) If the Secretary modifies or sets 
aside the Panel’s decision within the 90 
a-- the Secretary issues a decision 
that— 

(1) Includes a statement of the reasons 
for this action; and 

(2) Becomes the Secretary’s final 
decision 60 calendar days after it is 
issued, 


(c) In proceedings involving an appeal 
from a final audit determination or an 
intent to withhold funds, to the extent 
feasible, but consistent with the 
Secretary's obligation to enforce 
compliance with Chapter 2, the 
Secretary defers to a State’s 
interpretation of the statutory 
requirements under Chapter 2. 

(d) The Board Chairperson sends a 
copy of the Secretary’s final decision 
and statement of reasons, or a notice 
that the Panel's decision has become the 
Secretary’s final decision, to the Panel 
and to each party. 

(e) The final decision of the Secretary 
is the final decision of the Department. 


(Sec. 564(a)(6), 20 U.S.C. 3814(a){6); sec. 592, 
20 U.S.C. 3872) 

Note.—This appendix will not appear ia the 
Code of Federal Regulations. 


Appendix 


Summary of Revisions, Comments, and 
Responses 


The following paragraphs summarize 
significant public comments received on the 
notice of proposed rulemaking (NPRM) for 
Chapter 2 of the Education Consolidation and 
Improvement Act of 1981 (ECIA), and the 
Secretary's responses to those comments, as 
well as changes made in the final regulations 
in response to continuing staff review 
following publication of the NPRM. The 
summary relating to the text of the 
regulations is organized according to the 
order of the subparts and sections in the 
NPRM. Where a section number in the final 
regulations differs from the section number in 
the NPRM, the comparable provision in the 
final regulations is indicated. In general, the 
Secretary has not attempted to respond in 
this document to comments which objected to 
the appropriateness of legislative decisions 
made by the Congress in enacting Chapter 2. 


Preamble 


Comments on the preamble to the Chapter 
2 regulations were concentrated on the 
following matters: 

—The format of the regulations and the use 
of nonregulatory guidance. 

—The applicability of the General 
Education Provisions Act to the Chapter 2 
program. 

—The applicability of Sections 1742 and 
1743 of Title XVII of the Omnibus Budget 
Reconciliation Act to the Chapter 2 program. 


These issues are taken up in sequence. 


Format and Nonregulatory Guidance 


Considerable comment was received on 
matters of style and format related to the 
NPRM. A number of commenters objected 
that the regulations did not contain all 
relevant statutory provisions or did not 
provide more extensive guidance on various 
interpretive issues under Chapter 2, While 
several of these commenters understood the 
Secretary's intent to issue shorter regulations 
and to avoid limitations on State and local 
administrators, they requested that all 
statutory provisions be contained in the text 
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of the regulations so as to avoid compelling 
the reader to consult independent sources 
and urged that further clarification be 
provided on various issues as discussed more 
fully in the following paragraphs. Some 
commenters either objected to the length of 
the regulations or proposed deletion of those 
provisions which paraphrased statutory 
materials. A number of commenters, 
representing State educational agencies 
(SEAs), applauded the intent and effect of the 
regulations and requested neither major 
additions nor major deletions. As one 
commenter representing an SEA observed, 
“[w]e sincerely believe that the effort of the 
U.S. Department of Education in issuing the 
proposed regulations for Chapter 2 is a step 
in the right direction, as the new set has 
considerably reduced the length and 
complexity of former regulations.” 

The Secretary believes that the 
abbreviated regulations carry out 
congressional intent as stated in Section 591 
of the ECIA and implement the objective of 
the Administration to limit regulations to 
those absolutely necessary to carry out 
Federal statutory requirements leaving the 
details of administration to State and local 
discretion. To provide a framework to inform 
State and local educational agencies of the 
basic provisions of the Chapter 2 statute, a 
limited number of statutory references in the 
regulations is essential, and the Secretary has 
not deleted these. On the other hand, with 
limited exceptions in response to specific 
comments calling for necessary clarification, 
the Secretary has not added significantly to 
the length of the final regulations. The 
Secretary notes that, in general, comments 
calling for greater length and specificity in 
the regulations did not come from State or 
local educational agencies—agencies that are 
charged with the administration of Chapter 2. 
Instead, as indicated, commenters from these 
agencies and their representatives did not 
call for substantial revision in the Secretary’s 
approach under Chapter 2. 

In order to avoid a burden on readers who 
would otherwise need to find statutory 
materia] outside the regulations, the 
Secretary has included in the nonregulatory 
guidance copies of all relevant statutes and 
regulations. This document, when issued in 
final form, should alleviate the concern 
expressed by commenters regarding the 
difficulty of finding relevant statutory 
material. 

A variety of comments concerned the 
nonregulatory guidance itself. While 
applauding the effort to afford greater 
flexibility and discretion at the State and 
local levels, a commenter expressed concern 
that, in the future, auditors might not be 
guided by this intent. Several commenters 
asked for an opportunity to comment on the 
nonregulatory guidance before it became 
final. Others urged that nonregulatory 
guidance was no substitute for regulations. 

The Secretary has distributed in draft form 
copies of the nonregulatory guidance for 
Chapter 2. This document made clear that, 
when finalized, it would be binding on the 
U.S. Department of Education but not on 
State and local educational agencies, and 
that it would not foreclose the development 





Federal Register / Vol. 47, No. 146 / Thursday, July 29, 1982 / Rules and Regulations 


of alternative approaches that may be more 
in keeping with local needs and 
circumstances. The Secretary emphasized in 
this draft guidance that State and local 
officials are free to develop—indeed are 
encouraged to develop—alternative 
approaches, 

The draft document was distributed with 
an invitation to readers to submit suggestions 
for additions or deletions as well as other 
reactions. Moreover, the preamble to the 
February 12 NPRM notified the public of the 
prospective issuance of the document and 
requested suggestions for matters which 
should be included in it. Finally, it should be 
noted, the draft nonregulatory guidance has 
been discussed at a number of open meetings 
for administrators of Chapter 2 programs and 
others—meetings in which comments on the 
material and subjects for possible treatment 
in the material have been suggested by 
participants. 

Under these eircumstances, the Secretary 
believes that he has been responsive to 
comments calling for sharing this document 
and affording opportunity for comment. In 
this context, the Secretary notes that a 
number of commenters on the NPRM 
indicated familiarity with the nonregulatory 
guidance and submitted comments on it. 
Moreover, the Secretary recognizes that 
nonregulatory guidance is not a substitute for 
regulations, Where regulations have been 
needed and are authorized under the 
standards of Section 591 of the ECIA, they 
have been issued and are included in these 
final regulations. The nonregulatory 
guidance, on the other hand, responds to the 
invitation in Section 591(b) of the ECIA to 
provide “technical assistance, information, 
and suggested guidelines designed to promote 
the development and implementation of 
effective instructional programs and to 
otherwise assist in carrying out the purposes 
of [Chapter 2].” The informal comments 
which have been received by staff of the 
Education Department (in connection with 
conferences which have been held) suggest 
that this approach has been well received in 
the field and that the nonregulatory guidance 
was generally regarded as helpful without 
imposing extensive substantive requirements 
on State and local educational agencies. One 
commenter—on behalf of an SEA— 
commended the work of the Department in 
preparing both the proposed regulations and 
the nonregulatory guidance. This commenter 
observed that, because consolidation is an 
experiment in government, “SEAs and LEAs 
deserve the benefit of the doubt whenever 
and wherever possible.” The Secretary 
agrees with this assessment, and the 
Secretary's development of both Chapter 2 
regulations and Chapter 2 nonregulatory 
guidance reflects this approach. 

Other commenters—also representing 
SEAs—referred to the document as “an 
extremely helpful guide” or as “most helpful.” 
Still others expressed favorable disposition 
toward various portions of the nonregulatory 
guidance. No commenters appeared to 
suggest that the guidance should not be 
finally issued. Under these circumstances, the 
Secretary has decided to issue in final form 
the nonregulatory guidance, revised to take 
into account various comments from 


commenters (from the field and from within 
the Department), and to distribute that 
document following the publication of these 
final regulations. Responses to a number of 
comments calling for explanation or 
clarification of specific, technical matters will 
be provided in the nonregulatory guidance 
when issued in final form. 


Treatment of “Carry-over” Funds 


SEAs generally agreed with information on 
the treatment of “carry-over” funds contained 
in the preamble to the NPRM. This 
information is included in the preamble to 
this document. 


Applicability of Other Statutes 


General Education Provisions Act. The 
preamble to the Chapter 2 NPRM indicated 
that it had been determined that the General 
Education Provisions Act (GEPA), 20 U.S.C. 
§§ 1221-1234e, is inapplicable to Chapter 2 
except for those sections of GEPA 
specifically made applicable by Section 596 
of ECIA. A considerable number of 
commenters objected to this interpretation, 
contending that GEPA was generally 
applicable to Chapter 2, and urged the 
Secretary to revise his interpretation. 

Section 596, 20 U.S.C. 3876, provides as 
follows: 

(a) Section 434, 435, and 436 of the General 
Education Provisions Act (relating to “State 
Educational Agency Monitoring and Agency 
Application”) shail not apply to programs 
authorized under this subtitle except to the 
extent that they relate to fiscal control and 
fund accounting procedures (including the 
title to property acquired with Federal funds), 
and shall not be construed to authorize the 
Secretary to require any reports or take any 
actions not specifically authorized by this 
subtitle. 

(b) Section 412 of the General Education 
Provisions Act shall apply to any funds 
appropriated for any fiscal year pursuant to 
this subtitle. 

Nowhere is it stated in ECIA that GEPA 
generally applies to Chapter 2 funds. Section 
596(a) of ECIA, quoted above, makes certain 
provisions of GEPA inapplicable to Chapter 
2. Section 596(b), on the other hand, 
specifically provides that Section 412 of 
GEPA, 20 U.S.C. 1225, is applicable. There 
would have been no reason for Congress to 
provide in Section 596 of the ECIA for the 
applicability of Section 412 of GEPA if 
Congress had clearly intended GEPA 
generally to apply to ECIA. Thus, Section 596 
is ambiguous with respect to the issue of 
general GEPA applicability. 

Under Chapter 2, the authority of the 
Secretary to regulate is very limited, and 
there is a clear legislative policy that States 
should be left—to the maximum extent 
possible—free of regulatory restraint. Section 
591 of ECIA places on the Secretary some of 
the most stringent limitations on agency 
rulemaking in Federal aid to education 
programs. In the face of these limitations, it is 
difficult to conclude that the Secretary was 
empowered, through regulatory 
interpretation, in effect, to add some 50 pages 
of legislation on top of that already contained 
in Chapter 2. The Secretary believes that 
Congress did not squarely resolve the GEPA 


issue and that in the absence of such 
Congressional resolution, given the thrust of 
ECIA, he should refrain from imposing, by 
regulation, conditions which Congress did not 
clearly impose by statute. Therefore, the 
recommendation of many commenters that 
GEPA apply to Chapter 2 has not been 
adopted. 

Sections 1742-1745 of the Omnibus Budget 
Reconciliation Act. Questions were raised 
regarding the basis for the Secretary's 
determinations (contained in the preamble to 
the NPRM) that Sections 1744 and 1745 of 
Title 17 of the Omnibus Budget Reconciliation 
Act (“Reconciliation Act”) apply to Chapter 2 
but that Sections 1742 and 1743 do not. 
Section 1744, concerning access to records by 
the Comptroller General, states that it applies 
to any grant program established or provided 
for by the Reconciliation Act. It is thus 
clearly applicable to Chapter 2, and the 
Secretary has so indicated. Section 1745, 
concerning State auditing requirements, 
applies to any funds which a State receives 
under “any consolidated assistance program” 
established or provided for by the 
Reconciliation Act. Because Chapter 2 is 
clearly a “consolidated Assistance program,” 
the Secretary concluded that Section 1745 
applies to Chapter 2. Sections 298.16 and 
298.17 implement these sections of the 
Reconciliation Act. Commenters did not 
generally dispute these determinations of 
applicability. 

On the other hand, Section 1743 of the 
Reconciliation Act is a transition provision 
applicable to Fiscal Year 1982 only; it 
requires a State to certify that it has met 
certain public reporting and public hearing 
requirements of Section 1742. Because 
Chapter 2 does not take effect until July 1, 
1982 and Section 1743 applies only to Fiscal 
Year 1982, the Secretary concluded that 
Section 1743 was not intended to apply to 
Chapter 2. 

Section 1742 provides for certain reports 
and hearings. Section 1742 applies only to 
“block grant” programs as narrowly defined 
in Section 1741. If applicable at all, Section 
1742 would apply only to the State agency 
portion of the Chapter 2 grant because the 
definition excludes the portion of funds that 
are paid to a State with a requirement that 
they be passed through to sub-State entities 
under a statutory formula. (127 Cong. Rec. 
H5696 (daily ed. July 29, 1981)) Ambiguities in 
Section 1742 and the extent to which its 
provisions overlap those of Chapter 2 
convince the Secretary that Section 1742 was 
not clearly intended to apply even to State 
funds. 

For example, the definition of block grant 
funds in Section 1741 of the Reconciliation 
Act indicates that only those programs 
supporting activities previously funded “by 
Federal Government allocations to local units 
of Government or other eligible entities” are 
covered under the definition and, therefore, 
by Section 1742. However, the activities 
supported by Chapter 2 were in large 
measure previously funded by Federal 
discretionary grant programs not by 
allocations, in the sense of payments made 
under a statutory based formula to eligible 
recipients. 
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These and other differences between 
Section 1742 and Chapter 2 indicate that the 
conditions imposed by Section 1742 were not 
clearly intended to be imposed on Chapter 2 
recipients by the Congress. For the reasons 
stated above in the discussion regarding 
GEPA applicability, the Secretary does not 
regard himself as empowered to impose them 
by regulatory interpretation. 


Subpart A—How a State or Local Educational 
Agency Obtains Funds Under Chapter 2 


(1) Sections 298.1 Purpose; 298.2 
Definitions; 298.3 General responsibilities 
of State and local educational agencies. 

Relatively few comments were received on 
these sections and no substantive changes 
have been made. 

One commenter suggested that a definition 
of the term “gifted and talented” be included 
in § 298.2. No change had been made because 
the term is not used in the text of the 
regulations. See Section 582(3)(A) of Chapter 
2. 

A commenter objected to the breadth of the 
statement of the SEA's responsibilities in 
§ 298.3(a) and sought clarification on the 
types of monitoring procedures necessary to 
the SEA role. However, the Secretary 
concludes that the statement in § 298.3(a) 
reflects statutory language and that 
monitoring procedures should be left to the 
SEA. 

Section 298.4—State applications. A 
number of commenters suggested that the 
regulations should specify application 
requirements in greater detail and clarify 
certain requirements or that a standard 
application format should be required 
particularly with respect to matters such as 
reporting on the allocation of funds among 
Chapter 2 purposes..One commenter 
observed that this standardization would be 
most important for the annual evaluation of 
effectiveness required by Section 564({a)(5) of 
Chapter 2. Another commenter thought the 
State application should contain information 
on recommendations by the State advisory 
committee. General clarification of SEA and 
LEA evaluation responsibilities was 
requested in another comment. 

The Secretary believes that a State’s 
obligation to file an application should be 
confined to the statutory requirements in 
Section 564 of Chapter 2 and that the 
increased flexibility for State administration 
which Congress intended in enacting Chapter 
2 would best be achieved by leaving the 
format of the State application to individual 
State determination. The draft nonregulatory 
guidance contains information designed to 
assist State educational agencies in meeting 
State application requirements, including a 
copy of the relevant statutory provisions, 

The Secretary does not believe that these 
regulatory decisions will produce 
noncompliance with the statutory 
requirements. As indicated in the 
nonregulatory guidance, the Secretary will 
check to ensure that a State’s application 
meets the statutory requirements in Section 
564 of Chapter 2. 

A change has been made in the final 
regulations to clarify that a State is 
responsible to amend an application which 
covers more than one year only when 


substantial changes are made and then only 
on an annual basis. In addition, the final 
regulations clarify the State’s evaluation 
responsibilities. 

Section 298.5—Allotments to States of 
Chapter 2 funds. Section 563 of Chapter 2 
defines the terms “school-age population” 
and “State” for purposes of determining the 
allocation of Chapter 2 funds to States. 
Section 298.5 of the NPRM dealing with same 
subject did not include definitions of these 
terms. At the suggestion of a commenter and 
in the interest of further clarity, the Secretary 
has included these definitions in the final 
regulations. 

A commenter representing one of the 
outlying territories described in § 298.5(a)}(1) 
of the final regulations questioned whether 
the use of enrollment data best meets the 
unique needs of that jurisdiction because of 
its low enrollment level. Because a more 
satisfactory uniform standard for determining 
allotments among the five territories named 
in § 298.5(a) has not been suggested and no 
other objections have been received, the 
Secretary has determined to retain the 
standard set forth in § 298.5(a)(1). 

Questions were raised as to whether the 
Chapter 2 statute provides a reservation of 
funds for the Secretary of Defense and the 
Secretary of the Interior of the benefit of 
schools operated by their respective 
Departments. The statute does not provide 
set-asides for these purposes. Clarifying 
information to this effect will be included in 
the nonregulatory guidance. 

Section 298.6—State advisory committee. 
A number of comments focused on the State 
advisory committee (SAC) requirement of 
Chapter 2. State educational agency 
comments generally supported the proposed 
regulations or declined to recommend 
changes in them. A number of LEA 
commenters inquired as to the steps to be 
taken if the SEA ignored the advice of the 
State advisory committee. 

Some comments from educational 
organizations objected to the interpretation in 
the NPRM that the State Board of Education 
could be the State advisory committee if the 
conditions stated in § 298.6(b) are satisfied. 
These commenters expressed concern that a 
State Board could not perform the functions 
contemplated for the advisory committee and 
that the Secretary's approach would defeat 
the purpose of Section 564({a)}(2) to have a 
cross-section of the community providing 
guidance and having input into how funds are 
allocated to LEAs and how the State uses 
those funds reserved for State use. One 
commenter suggested that the regulations 
should make clear that the State Board could 
not serve as the SAC if it was the governing 
board of the SEA. 

Several commenters suggested the addition 
of other categories of members for the State 
advisory committee such as representatives 
of the gifted and talented. Other commenters 
urged that the regulations provide more 
specificity on the representative nature of 
SAC membership or restrict SAC 
membership to persons who are either 
members of the group they represent or are 
selected by a membership organization 
composed of that group. 

No change in § 298.6 has been made. The 
basic role of the SAC, as contemplated in 
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Section 564(a)(2) of Chapter 2, is advisory. 
Therefore, the Secretary sees no need to 
establish regulatory devices to require an 
SEA to follow a SAC’s advice. Because a 
SAC’s role is advisory, it would not be ina 
position to designate LEAs eligible to receive 
allocations, as suggested by one commenter. 

The Secretary's interpretation regarding the 
use of a State Board of Education as a SAC 
was provided in response to numerous 
questions on the subject posed during 
briefing meetings on Chapter 2 and is 
designed to indicate the flexibility available 
to a Governor in establishing a SAC. Because 
the representation requirements of Section 
564(a)(2) of Chapter 2 must still be met when 
using the State Board, the appointment must 
be made by the Governor, and the State 
Board may not be the SEA under State law, 
the Secretary believes that there is no basis 
for denying this degree of administrative 
flexibility if the stated conditions are met. 
The requirement that the State board, if used, 
meet the representation requirement of 
Section 564(a)(2) is designed to ensure 
compliance with the statutory purpose of 
drawing community input into the decisions 
on which the SAC provides advice. 

Addition to a SAC of representative groups 
not mentioned in the statute, such as the 
gifted and talented, is a matter for State 
determination. Similarly, the Secrejary 
believes that regulatory restrictions on the 
manner in which a State may determine 
whether an individual meets the 
representation requirements of Section 
564(a)(2) of Chapter 2 would unduly restrict 
the flexibility of a State to make these 
determinations and would be inconsistent 
with Section 591, as well as the broad 
authority vested in the Governor by Section 
564(a)(2) of Chapter 2. 

Comment was also received regarding the 
manner in which teachers should participate 
in a SAC. The commenter suggested that 
appointment of surrogates for teachers 
should be discouraged. Although effective 
participation of teachers in a SAC is an 
important element in ensuring the success of 
Chapter 2, the Secretary believes that the 
manner in which participation is achieved 
should be left to State determination. 

Section 298.7—LEA applications. Section 
298.7 has been amended in the final 
regulations to state, rather than merely cross- 
reference, Chapter 2 requirements regarding 
LEA consultation with parents, teachers, and 
other groups. While no more than the 
statutory requirements are included, this 
change should aid in focusing the attention of 
LEAs on their statutory responsibilities 
relating to parent and teacher consultation. 
The Secretary received a number of 
comments expressing concern that this 
requirement was not clear. On the other 
hand, the Secretary has declined to establish 
additional requirements or criteria not stated 
in the statute regarding consultation, 
although a number of commenters, including 
organizations interested in promoting 
consultation, recommended minimum criteria 
or further definition to describe minimum 
standards for meeting the “systematic 
consultation” requirement. The Secretary 
believes that Chapter 2 was specifically 
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designed to afford SEAs and LEAs greater 
discretion in this area by avoiding, for 
example, a requirement that local advisory 
committees be established. The precise steps 
needed to achieve parent and teacher 
consultation are, in the Secretary's view, best 
left to local determination. As indicated in 
the Senate report, “[nJo mention is made of 
local educational agency advisory 
committees, and the [Senate] Committee 
considers the use and role of advisory 
committees to be purely a matter of local 
discretion.” S. Rep. No. 139, 97th Cong., 1st 
Sess. 896 (1981). 

The Secretary has declined to describe 
other LEA application requirements in further 
detail, believing that this is a matter properly 
left to State administration under the ECIA. 
Nor has the Secretary deemed it appropriate 
as urged by some commenters to mandate 
formal complaint (or “right to petition”) 
procedures at the Federal level, believing 
such a step is inconsistent with the thrust of 
Section 561 of Chapter 2 to vest 
administrative responsibility in State 
educational agencies. 

A change has also been made in § 298.7, 
paralleled to the change in § 298.4 for State 
applications, to reflect the circumstances 
under which an LEA must amend its 
application, (§ 298.7(b)(1) in the final 
regulations). 

Section.298.8—Allocation of Chapter 2 
Funds to LEAs. SEAs and their 
representatives generally applauded the 
flexibility inherent in § 298.86(d) and 
cautioned against the use of unpublished or 
informal standards in the review of State 
criteria. 

A number of comments received from LEAs 
suggested that the factors for identification of 
“high-cost” children should recognize LEAs 
with children in desegregation programs. 
Legislative history in the Senate Report on 
this subject was cited in favor of including 
regulatory language. S. Rep. No. 139, 97th 
Cong., ist Sess. 896 (1981). 

At least 80 percent of the funds under this 
subpart are to be allocated directly to local 
educational agencies on a needs basis as 
described in the legislation. Since funds 
previously earmarked by school 
desegregation assistance have been 
consolidated into this subpart, the committee 
expects that recognition of additional costs 
incurred by the efforts to alleviate the 
isolation of minority group children where 
appropriate will be included among the needs 
factors considered in the allocation of funds 
to local educational agencies. However, 
consistent with existing law, such funds are 
not to be used for the transportation of 
students or teachers or for acquisition of 
pupil transportation equipment. 

In light of these comments and the quoted 
legislative history, language will be included 
in the nonregulatory guidance to the effect 
that children in school districts seeking to 
overcome minority group isolation may be a 
“high-cost” factor for purposes of Section 565. 
A similar change will also be made with 
respect to the gifted and talented population. 

Comments that the State formula must give 
particular weight to particular factors, that 
regulations should provide more detailed 
guidance regarding the standards the 


Secretary will use in determining whether 
State criteria meet the requitements of 
Section 565, and that the Secretary define 
certain terms used in § 298.8(b) have not 
produced changes in the regulations. The 
Secretary agrees with the thrust of comments 
urging that maximum regulatory restraint 
should be exercised in this area and that 
States should be given maximum flexibility to 
make these determinations according to their 
priorities, subject only to the conditions of 
the statute. A number of the issues which 
commenters suggested be resolved under 

§ 298.8 are addressed in the draft 
nonregulatory guidance. 

Section 298.9—Reallocation. Some 
commenters questioned the authority for this 
section. The Secretary believes that 
reallocation authority is inherent in the 
nature of the allocation process as a means of 
carrying out a State’s statutory duties 
regarding the distribution of funds. Standards 
for reallocation are needed in order to inform 
affected LEAs so that they may plan. The 
Secretary believes that this exercise of 
regulatory authority is in keeping with 
Section 591 of Chapter 2. 

Several commenters have requested 
clarification of the relationship between 
§ 298.14({a) regarding the availability of funds 
and the reallocation authority. This 
relationship is clarified in a revision made to 
§ 298.9(a)(1). 

Several other technical and editorial 
revisions have been made in § 298.9. 

Section 298.10—Use of Chapter 2 funds. 
Few comments were received on this section 
and no change has been made. One 
commenter asked for clarification that funds 
can be used for gifted and talented children. 
The Secretary concludes that no further 
clarification is needed since Section 582(3)(A) 
of Chapter 2 clearly authorizes the use of 
funds for programs serving gifted and 
talented children. 

Comment was received regarding the 
interpretation given Section 573(a), with 
respect to the requirement in that section that 
an LEA participate in all five program 
activities or none. One commenter suggested 
that if SEAs and LEAs are already satisfying 
these requirements through other programs, 
they may use funds for Subpart A purposes. 
A clarification to this effect will be provided 
in the nonregulatory guidance. 

Some commenters expressed concern that, 
in light of the broad statement of purposes for 
which funds can be used and the apparent 
failure of the proposed regulations to contain 
limitations on the use of funds, States could 
divert funds to purposes other than those 
authorized. The regulations in § 298.10 
provide that Chapter 2 funds are to be used 
for activities consistent with the purposes of 
Chapter 2, including purposes described in 
Subchapters A, B, and C of Chapter 2. 
Appropriately, the regulations neither limit 
nor expand the purposes for which funds may 
be used as contained in the statute. The 
conduct of audit responsibilities by the State 
under § 298.17 and by the Inspector General, 
where appropriate, can be expected to 
prevent or redress uses which are beyond the 
purview of the statute. 
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Subpart B—Fiscal Requirements That a State 
or Local Educational Agency Must Meet 


Sections 298.11-298.12—Maintenance of 
effort. Several commenters urged that 
§ 298.11(a)(2) be changed to provide that 
certain expenditures connected with initial 
acquisition or establishment of libraries or 
media centers may be taken into account in 
determining maintenance of effort. This issue 
will be addressed in the nonregulatory 
guidance. In addition, clarification will be 
provided in that document as to how the 
Secretary may respond to computational 
problems arising when education programs in 
a State are funded on other than an annual 
basis. 

The Secretary does not believe that the 
statute affords authority to measure 
maintenance of effort in terms of “constant” 
rather then “inflated” dollars, as suggested 
by one commenter. 

Editorial changes in § 298.11 have been 
made to conform it more closely to the 
language of Section 585{a) of Chapter 2. 

Section 298.13—Supplement, not supplant. 
A number of commenters urged that more 
specific guidance be provided in the 
regulations on the subject of the supplement, 
not supplant requirement because, as one 
commenter urged, Chapter 2 provides 
“general” assistance and the potential for 
abuse is great. 

Nonregulatory guidance on the issue of the 
supplement, not supplant requirement is 
provided in the draft nonregulatory guidance 
and responds, in part, to some of the requests 
for clarification. As revised, this material will 
be included in the final nonregulatory 
guidance. 

Section 298.14—Availability of Funds, 
Section 298.15—Recordkeeping 
Requirements, Section 298.16—Access to 
Records and Audits, Section 298.17—State 
Audits, and Section 298.18—Compromise of 
Claims. Substantial clarifying changes have 
been made in § 298.14 to advise SEAs and 
LEAs more clearly concerning the manner in 
which the Tydings Amendment affects their 
use of Chapter 2 funds. Section 298.15 has 
also been revised to add a new paragraph on 
record retention (§ 298.15(c)). 

A considerable number of comments 
addressed § 298.17. (State audits). Many 
comments expressed a need for clarification 
of the State's role in conducting audits under 
Section 1745 of the Omnibus Budget 
Reconciliation Act of 1981, and some 
objected to the cost and consumption of time 
associated with that requirement. One 
commenter observed that the State should 
not be required to conduct duplicatory local 
audits where the State normally provides for 
audits to be conducted by certified public 
accountants. One commenter inquired as to 
whether the State must conduct an audit of 
every LEA, and another sought confirmation 
that State auditors can be used to audit LEA 
expenditures. Still other commenters 
questioned the appliability of OMB Circular 
A-102 and the standards of the Comptroller 
General for the audit of governmental 
organizations, programs, activities, and 
functions, both of which are mentioned in 
§ 298.17. Commenters sought clarification as 
to whether both documents should apply and, 





32898 


if so, whether there are conflicts between the 
two. Finally, commenters requested more 
regulatory guidance on optimal financial and 
compliance records. 

Recognizing the need for some further 
clarification in this area, the Secretary 
proposes to address a number of these 
questions either by clarifying language in the 
regulations or in the nonregulatory guidance. 
The Secretary believes that further regulatory 
requirements are not needed. 

In particular, the Secretary confirms that 
neither Section 1745 of the Omnibus Budget 
Reconciliation Act nor § 298.17 of the 
regulations requires that a State directly 
conduct the required audits; it may perform 
audits itself or permit the LEA to arrange for 
the conduct of audits through independent 
public accountants as defined by the 
Comptroller General. Section 298.17(a) has 
been revised to express this point. In short, 
the regulations are not designed to impose 
duplicatory audit requirements on State 
agencies. As to whether each LEA must be 
audited under Section 1745, the Inspector 
General has advised that each LEA must be 
audited either by the State or by an 
independent public accountant. 

With respect to the applicability of OMB 
Circular A-102 and the Comptroller General's 
standards, the Secretary notes that Section 
1745 provides for the applicability of the 
Comptroller General’s audit standards. These 
are now contained in Standards for Audits of 
Government Organizations, Programs, 
Activities, and Functions by the Comptroller 
General of the United States (1981 Revision), 
obtainable from the Superintendent of 
Documents. They contain general, across-the- 
board standards for the conduct of 
governmental audits. These standards will be 
used by the Inspector General in the review 
of State audits. 

Attachment P of OMB Circular A-102 (now 
incorporated in Section 74.62 of EDGAR)— 
the applicability of which is at the discretion 
of the State under § 298.17 of the final 
regulations—contains the requirements for 
organization-wide audits under Federal grant 
programs. Attachment P also makes 
applicable the Comptroller General's 
standards described in the preceding 
paragraph. Therefore, the two documents are 
consistent. 

The Secretary believes that further 
requirements on optimal financial and 
compliance records requested by some 
commenters would restrict State flexibility on 
these matters. The Secretary notes that 
States may use their authority to issue rules, 
see § 298.3(a)(2) of the final regulations, to 
provide clarification regarding recordkeeping 
for State audit purposes. 

A number of commenters noted with 
approval the statement which appeared in 
the nonregulatory guidance to the effect that 
the Education Department will rely on a 
State's independent audits and build on 
audits when a Federal audit is deemed 
necessary. This language will be included in 
the final nonregulatory guidance. 

With respect to the suggestion that the 
Secretary require under Chapter 2 public 
access to records covered by § 298.16, the 
Secretary concludes that Chapter 2 provides 
no specific authority on this subject and the 
matter is properly left to State law. 


A number of commenters raised questions 
as to the authority for § 298.18 regarding 
compromise of claims. Because Chapter 2 
contemplates audits, the possibility that audit 
exceptions—leading to audit claims—will be 
taken must be considered by the Secretary. 
Under the Federal Claims Collection Act and 
Chapter 2, the Secretary may be called upon 
to compromise, or recommend the 
compromise, of these claims. Under those 
circumstances, it is proper and appropriate 
that the Secretary state in advance standards 
that will guide him in carrying out this 
function, as the Secretary is invited to do by 
Section 591(a)(1) of Chapter 2. Section 298.18 
has, therefore, been retained. 


Subpart C—How Children Enrolled in Private 
Schools Participate in Chapter 2 Programs 
§§ 298.21-298.28 

Comments on this subpart fall into two 
general categories: those of commenters who 
accept or support the requirement for 
equitable participation in Chapter 2 programs 
of children in private schools and who seek 
clarification in the regulations on substantive 
or procedural matters; and those of 
commenters who generally question the 
appropriateness or legality of the requirement 
or regard its burdens as excessive and 
unworkable. The latter category submitted 
comments indicating that the provisions of 
the regulations go beyond case law under the 
Establishment Clause of the Constitution; 
that the responsibility of SEAs and LEAs to 
ensure compliance under Subpart C is 
unreasonable; that LEAs do not have the 
capacity to provide “different” services to 
private school children; and that LEAs are 
not in a position to monitor the activities of 
private schools to achieve the objectives of 
Section 586 of Chapter 2. A number of 
commenters, noting that Chapter 2 might 
result in decreased funding to support their 
desegregation efforts, also objected to 
participation of private schools not involved 
in a district's desegregation plan. 

To the extent that these comments suggest 
that the requirement for equitable 
participation of private school children 
should be deleted, or substantially curtailed, 
they are inconsistent with Section 586 of the 
Chapter 2 statute which clearly states that 
requirement as a basic condition of Chapter 2 
participation. The regulations which the 
Secretary proposed in the NPRM reflected 
regulatory provisions previously adopted 
under the antecedent statutory provisions— 
regulations with which Congress was familiar 
when it enacted Chapter 2. Provisions such as 
those in § 298.26 of the NPRM (relating to the 
provision of services by public school 
employees on the premises of a private 
school) are long-standing; in fact, an 
analogous provision was sustained in 
constitutional litigation under Title I. See 
National Coalition for Public Education and 
Religious Liberty v. Harris, 489 F. Supp. 1248 
(S.D.N.Y., 1980). While the Secretary 
recognizes that SEAs and LEAs may find that 
compliance with obligations under Section 
586 requires the making of difficult 
administrative determinations, compliance 
with these obligations is mandatory under 
Chapter 2. Within the framework of the 
Secretary's limited authority under Section 
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591(b) of Chapter 2, the Secretary will seek to 
assist SEAs and LEAs in addressing these 
problems. 

Commenters from organizations 
knowledgeable about the participation of 
children in private schools suggest a view 
that the provisions of the regulations are 
intended to ensure the equitable participation 
of children in private schools and, if adopted, 
should achieve this result. The Secretary 
agrees with these comments and believes 
that the regulations should go far toward 
promoting the statutory goal of equitable 
participation. On the other hand, the 
Secretary agrees that some additional 
clarification may be needed in some of the 
provisions in Subpart C. A number of these 
are discussed in the following paragraphs; 
others will be addressed in the final 
nonregulatory guidance. 

A number of commenters urged standards 
to limit expenditures for private school 
children or sought specific clarification of the 
factors to be used in determining equitable 
participation. Considerable concern was 
expressed—both in comments on the NPRM 
and in questions posed to staff—on the 
relationship between the provisions of 
Section 565 regarding the counting of “high- 
cost” children for purposes of determining 
allocations and the equal expenditures 
provision of Section 586(b) of Chapter 2. More 
specifically, commenters wished to know if 
an LEA may take into account the locus of 
“high-cost” children as between public and 
private schools in determining whether 
expenditures are equal for purposes of 
Section 586(b). After careful consideration, 
the Secretary has included an interpretation 
in § 298.24({a)(2) of the final regulations 
regarding this issue. The Secretary sees no 
justification to establish mechanical tests to 
limit expenditures for private school children 
in a manner not contemplated in Section 586. 

Many commenters requested clarification 
regarding the applicability of the civil rights 
laws, including Title VI of the Civil Rights 
Act of 1964, to Chapter 2 programs in which 
children enrolled in private schools 
participate. The Education Department has 
advised that the Department's policy as set 
forth in the Office for Civil Rights’ “Report on 
Nonpublic Schools Participating in Federal 
Programs”, published at 41 FR 35553 (August 
23, 1976), remains in effect. Issues pertaining 
to civil rights applicability to participation of 
children in private schools are under study 
and, as appropriate, will be clarified in 
Chapter 2 nonregulatory guidance or by other 
means. 

A question was raised as to the legal basis 
for § 298.24(b)(3) providing that if the needs 
of children enrolled in private schools are 
different, an LEA must provide services 
which address their needs. This provision is 
based on language in Section 586{a)(1) of 
Chapter 2 requiring that an LEA must provide 
“other arrangements” to assure equitable 
participation if the services, materials, and 
equipment that the LEA would generally 
provide are.not feasible or necessary in one 
or more private schools. 

A change has been made in § 298.28(b) to 
indicate that Chapter 2 funds may be used for 
repair, minor remodeling, or construction of 
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public facilities as may be necessary for the 
provision of Chapter 2 services to children 
enrolled in private schools. Conversely, 

§ 298.28(a) has been modified to indicate that 
not only construction of private school 
facilities but also repairs and minor 
remodeling are prohibited with Chapter 2 
funds. 

Further clarification in the nonregulatory 
guidance will also be provided in response to 
comments which emphasized the key role of 
consultation with private school officials in 
ensuring participation and/or suggested the 
need for guidance regarding examples of 
subjects as to which consultation should take 
place, comments calling for clarification of 
the role of the LEA under § 298.23, and 
comments that the interests of handicapped 
children in private schools are not 
recognized. 

Finally, in response to the suggestions of 
commenters, a number of technical 
amendments are made in the regulations to 
conform them more closely to the statute. 
Those changes are found in the following 
sections: § 298.21(a)(1); § 298.21(a)(4); 

§ 298.21(b); § 298.21(d), and § 298.22. 

The Secretary has declined to provide 
further regulations on a number of matters 
related to Subpart C 4lthough commenters 
requested them. Thus, the Secretary has not 
added a definition of “nonprofit private 
school” and has not included minimum 
guidelines for determining the eligibility of 
private schools. In view of the statutory 
definition of “elementary school” and 
“secondary school” contained in Section 595 
of the ECIA, the Secretary does not believe 
he has authority to establish minimum 
requirements. Material in the nonregulatory 
guidance relates to the authority of the State 
to limit participation in this manner. 

Similarly, several commenters suggested 
that private schools should be required to 
submit assurances of compliance with the 
Chapter 2 provisions to their respective LEAs. 
The Secretary emphasizes that the private 
schools themselves are not recipients of 
funds or services under the program and are 
not directly bound by Chapter 2 
requirements. The obligation which the ~ 
statute imposes on SEAs and LEAs is to 
serve children in private schools. Therefore, 
the private schools are not directly 
responsible to the Secretary or to the SEAs 
and LEAs for compliance with Chapter 2. 

Other technical and editorial changes are 
reflected in the body of the regulations; 
further clarification is contained in the 
nonregulatory guidance. 


Subpart D—Due Process Procedures 
§§ 298.41-298.54 


Apparently agreeing with the Secretary's 
determination that the General Education 
Provisions Act, including Subpart E of that 
Act (relating to enforcement), is inapplicable 
to Chapter 2, several commenters questioned 
the Secretary's authority to effect audit 
recoveries or use the Education Appeal Board 
(EAB) to hear audit disputes under Chapter 2. 


Others, while not questioning the Secretary's 
authority, called for less cumbersome and 
time-consuming procedures than they 
expected from the EAB. 

One commenter asked for explanation of 
differences between the proposed regulations 


in Subpart D and the rules of the EAB 
applicable to programs other than Chaoters 1 
and 2 of the ECIA (34 CFR Part 78), as well as 
inconsistencies between the proposed 
Subpart D and analogous provisions under 
the proposed Chapter 1 regulations. Major 
provisions of Subpart D not reflected in 34 
CFR Part 78 which generated concern were 
the timelines for certain procedural steps and 
the provision in § 298.54(d) of the NPRM 
calling for the Secretary to defer to a State's 
interpretation of the statutory requirements 
under Chapter 2. 

References in Chapter 2 to the conduct of 
audit functions by the Secretary, taken with 
the Secretary's authority to assign 
proceedings to the EAB, 20 U.S.C. 1234(a)(4), 
afford ample authority to recover audit 
exceptions and to establish procedures to 
offer State and local educational agencies 
administrative due process in audit disputes. 
This authority is not dependent upon the 
applicability of the General Education 
Provisions Act. See State of West Virginia v. 
Secretary of Education, 667 F. 2d 417 (4th Cir. 
1981). This view of the Secretary's authority 
is consistent with that of the Department of 
Justice in its brief urging consideration by the 
Supreme Court of State of New Jersey v. 
Hufstedler, 662 F. 2d 208 (3rd Cir. 1981). 

Withholding is authorized in Section 592 of 
Chapter 2 and the Secretary has proposed 
procedural rules to implement the statutory 
direction (through the use of the words “on 
the record”) that a due process hearing, 
meeting the requirements of the 
Administrative Procedure Act, be provided. 

The Secretary shares the concern of 
commenters that lengthy and time-consuming 
proceedings, with attendant burden, be 
avoided, particularly under the ECIA—an act 
specifically designed to reduce 
administrative burden. On the other hand, the 
Secretary does not believe that 
administrative efficiency would be served by 
establishing a parallel and duplicatory appeal 
mechanism for audit and withholding appeals 
under the ECIA. Instead, the Secretary has 
decided to use the EAB mechanism, with 
which considerable experience has been 
gained since 1974, while streamlining its 
procedures and applying new techniques to 
ensure more expeditious proceedings. To this 
end, the final regulations under Chapter 2 
preserve the innovations contained in the 
NPRM to establish time frames designed to 
provide more timely decisions and other 
procedural improvements. See §§ 298.48(a), 
298.49({a) and 298.52(a) in the final 
regulations. 

The Secretary has also recently named a 
full Board membership and has directed that 
steps be taken to reduce the backlog of cases 
before the Board under antecedent programs. 
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The Secretary is prepared to consider other 
administrative steps necessary to acliieve 
this result so that, if cases come before the 
Board under Chapter 2, the Board can 
address them expeditiously. The Secretary 
emphasizes that cooperation of all parties, 
including State educational agencies with 
appeals before the Board, will be needed to 
achieve these goals. 

In response to suggestions of commenters, 
technical changes have been made to the 
regulations in order to achieve consistency 
between Chapter 1 and Chapter 2 due 
process procedures and to make other 
technical corrections. See §§ 298.43 
(definition of “withholding”); 298.47(b)(2); 
298.48(b); 298.52(a); and 298.54 in the final 
regulations. 

For the reasons stated above, no changes 
have been made in the sections imposing 
time frames in procedural steps, particularly 
§ 298.52{a). These sections are designed to 
ensure more timely process for affected State 
agencies. The Secretary believes that they 
are clearly within his authority under Section 
591, in keeping with the thrust of the ECIA as 
a whole, and responsive to concerns of 
Congress and GAO regarding the timeliness 
of EAB proceedings. See Section 561. 

The provision for due deference to State 
interpretations of the Chapter 2 statute 
described in § 298.54(c) of the final 
regulations is, in the Secretary's view, 
consistent with Chapter 2 as a whole and 
with the intent of Section 561(b) of Chapter 2 
which provides that “the basic responsibility 
for the administration of funds made 
available under this chapter is in the State 
educational agencies.” 

Deference to a State's interpretation in 
cases of doubt has been an element in the 
Department's decisional processes in the 
past. That expression is now given this 
consideration in regulations under Chapter 2 
should not be a basis for a conclusion that 
the Secretary will abandon or abrogate 
responsibilities for carrying out duties 
specifically vested in him by Chapter 2. 
Under § 298.54(c), the Secretary defers to a 
State’s interpretation only “to the extent 
feasible” and “consistent with the Secretary's 
obligation to enforce compliance with 
Chapter 2”. The Secretary does not believe a 
change is warranted in the final regulations 
on this point. 

Although some commenters questioned the 
authority vested in the Board Chairperson 
under § 298.49 (rejection of application) and 
§ 298.50 (intervention), the authority is 
confined to procedural matters and questions 
of timing, and is ultimately subject to review 
within the Department. With respect to the 
by-pass provisions, a commenter's concern 
that by-pass contracts involve relatively high 
proportions of administrative costs is well 
taken. However, the Secretary does not 
believe that a strict limitation on these costs 
should be contained in the regulations. 
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Instead, steps should be taken 
administratively to address the problem. 

A suggestion that due process procedures 
analogous to the by-pass procedures in 
Subpart D be established for public school 
children appears to the Secretary to be 
beyond the scope of Chapter 2. Section 
586(d)-(h) of Chapter 2 provides for the by- 
pass remedy only where private school 
children do not obtain equitable services. The 
Secretary has implemented those statutory 
provisions by issuing procedural rules in 
§§ 298.31-298.36. Section 586(h), taken with 
Section 591(a) of Chapter 2, provides a legal 
basis for these procedural rules. The due 
process procedures in §§ 298.41-298.54 are 
designed to protect the interests of State and 
local educational agencies as well as the 
beneficiaries of the Chapter 2 program— 
children in public and private schools. 

[FR Doc. 82-20590 Filed 7-28-82; 8:45 am] 
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20402 (telephone 202-275-3030). 

H.R. 4935/Pub. L. 97-222 To amend title 11, United States Code, to 
correct technical errors, and to clarify and make substantive 
changes, with respect to securities and commodities. (July 
27, 1982; 96 Stat. 235) Price: $2:00. 

H.J. Res. 225/Pub. L. 97-223 To designate the week beginning 
June 5, 1983, and ending June 11, 1983, as “Management 
Week in America”. (July 27, 1982; 96 Stat. 242) Price: $1.75. 








UPDATED EDITION NOW AVAILABLE 


For those of you who must keep informed 
about Presidential proclamations and 
Executive orders, there is a convenient 
reference source that will make researching 
these documents much easier. 

Arranged by subject matter, this edition of 

. the Codification contains proclamations and 
Executive orders that were issued or 
amended during the period January 20, 1961, 
through January 20, 1981, and which have a 
continuing effect on the public. For those 
documents that have been affected by other 
proclamations or Executive orders, the ‘ 
codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to “reconstruct” it through 
extensive research. : 

Special features include a comprehensive 
index and a table listing each proclamation 
and Executive order issued during the 
1961-1981 period, along with any 
amendments, an indication of its current 
status, and, where applicable, its location in 
this volume. 

Published by the Office of the Federal Register, 
National Archives and Records Service, 
General Services Administration 

Order from Superintendent of Documents, 


U.S. Government Printing Office, 
Washington, D.C. 20402 


MAIL ORDER FORM To: 
Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 


ENCIOSCT 1S $ eee CJ check, ee order, or charge to my 


peposit account Wo. LTT TTT TIC) order no 


FOR OFFICE USE ONLY 


Credit Card Orders Only 
Total charges $ . Fill in the boxes below: 


Credit 
comm (id0LP TTI 
Master Charge 


Expiration Date 
Month/Year 2 Interbank No. as 


Please send me ___- «copies of the Codification of Presidential Proclamations 
and Executive Orders at $10.00 per copy. Stock No. 022-002-00097-0. 


Phi LAST | 
rt NAME OR ADDITIONAL ADDRESS LINE . | 
a ADDRESS | | | | | | 
| | ai | Pi CODE | 
* COUNTRY | 


PLEASE PRINT OR TYPE 


master charge 








